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PREFACE

This book has its origins in a dialogue over the last two years among sev-
eral non-governmental organizations about the trend of powerful states to
erode existing international legal regimes and to resist the development of
new ones, to the detriment of security, disarmament, international justice,
human rights, and protection of the environment. The United States is
foremost among those states, despite its widely admired and emulated
commitment to the rule of law within its society.

Two of the concerned organizations, the Institute for Energy and
Environmental Research and the Lawyers’ Committee on Nuclear Policy,
undertook this study to focus on U.S. policies toward security-related
treaties. It assesses the compliance record of the United States with
respect to treaties that it has ratified, the Chemical Weapons Convention
(CWC), the Biological Weapons Convention (BWC), the Nuclear
Nonproliferation Treaty (NPT), and the United Nations Framework
Convention on Climate Change (UNFCCC); the U.S. record of refusing to
enter into other treaties, the Comprehensive Test Ban Treaty (CTBT), the
Treaty Banning Anti-Personnel Mines, the Statute of the International
Criminal Court (ICC), and the Kyoto Protocol; and the U.S. decision to
withdraw from the Anti-Ballistic Missile (ABM) Treaty. We believe that
global problems should be solved through a rule-of-law approach that
employs treaties as valuable instruments for safeguarding the long-term
collective interests of societies and humanity, promoting peaceful resolu-
tion of conflicts, implementing disarmament, protecting human rights and
securing justice, and preserving the environment. It is crucial to the very
idea of the rule of law that the most powerful should comply with law even
when it is difficult or costly or when a superiority of economic, military
and diplomatic power makes it seem unnecessary. For that reason we have
chosen first to focus on U.S. policies.
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A trend of U.S. disengagement from or hostility toward international legal
instruments, evidenced during the Clinton administration by the refusal to
sign the Treaty Banning Anti-Personnel Mines, the Senate’s rejection of
the CTBT, and the attempt to obstruct completion of the Rome Statute
creating the ICC, has accelerated under the Bush administration. In the
months leading up to September 11, the administration indicated its inten-
tion to abandon the ABM Treaty; withdrew its support for the Kyoto
Protocol on global warming, though the United States played an integral
role in its creation; opposed completion of negotiations on an internation-
al agreement to promote compliance with the BWC; and refused to seek
ratification of the ICC Statute, which the United States had signed in the
last days of the Clinton administration. 

After September 11, when the United States appealed for international
cooperation in the fight against terrorism, many hoped that law-gov-
erned multilateralism would return to favor. Instead, the United States
continued its policy of relying first of all on its national military and
intelligence capabilities rather than on international agreements. The
Bush administration withdrew from the ABM Treaty; in an unprece-
dented step, formally notified the United Nations of its intention not to
ratify the ICC Statute despite the U.S. signature; sought to terminate the
multilateral process established to strengthen the BWC; and suggested
inadequate unilateral measures to replace the proposed binding obliga-
tions of the Kyoto Protocol.

The United States not only refuses to participate in newly created interna-
tional legal mechanisms, it fails to live up to obligations undertaken in
treaties that it has ratified. The NPT obligates the United States to “pur-
sue negotiations in good faith on effective measures relating to cessation
of the nuclear arms race at an early date and to nuclear disarmament,” but
the United States has not integrated this obligation into its national nuclear
policy. Instead, the January 2002 Nuclear Posture Review plans for the
maintenance of large and modernized nuclear forces for the indefinite
future. As a party to the UNFCCC, the United States is obligated to take
“precautionary measures to anticipate, prevent or minimize the causes of
climate change.” However, the Bush administration’s call for slow
decreases in greenhouse gas “intensity” rather than the total level of emis-
sions is essentially a continuation of past modest increases in energy effi-
ciency that have not prevented an ongoing increase in greenhouse gas
emissions. As a party to the CWC, the United States is obligated to meet
reporting and inspection requirements, but Congress passed legislation
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that restricts U.S. compliance. The BWC prohibits the United States from
manufacturing bio-weapons, but the United States in the late 1990s built
a test bomb and weaponized anthrax and carried out these activities in
secret, making it impossible for other states to assess U.S. compliance
with the prohibition.

Treaties by their very nature involve some sacrifice of sovereignty. In
exchange, treaty regimes contribute to national and global security in
important ways, including by:

• articulating global norms;

• promoting and recognizing compliance with norms;

• building monitoring and enforcement mechanisms;

• increasing the likelihood of detecting violations and effectively
addressing them;

• providing a benchmark for measurement of progress;

• establishing a foundation of confidence, trust, experience, and
expertise for further progress;

• providing criteria to guide states’ activities and legislation, and
focal points for discussion of policy issues.

Over the long term, treaty regimes are a far more reliable basis for achiev-
ing global policy objectives and compliance with norms than “do as we
say, not as we do” directives from an overwhelmingly powerful state.

The concept of the rule of law was integral to the founding of the United
States, which has been one of its staunchest advocates. The rule of law in
international affairs is still emerging, evolving quickly as global forces
drive countries closer together. Its development is largely a response to the
demands of states and individuals living within a global society with a
deeply integrated world economy. In this global society, the repercussions
of the actions of states, non-state actors and individuals are not confined
within borders, whether we look to greenhouse gas accumulations,
nuclear testing, the danger of accidental nuclear war, or the vast massacres
of civilians that have taken place over the course of the last hundred years
and still continue. The people of the United States are part of this global
society, and failures at the global level will affect their security and well-
being adversely, along with that of people elsewhere. The importance and
weight of the United States makes a U.S. withdrawal from the global legal
process, except when its gets its own way, a dangerous course for securi-
ty as well as the environment. 
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In this study, we define “security” broadly, to include legal instruments
relating to international justice, protection of the global environment,
notably with respect to the buildup of greenhouse gases, and non-prolif-
eration and disarmament of weapons of mass destruction. Developments
in all these areas can affect the likelihood of conflict and degrees of its
destructiveness. First we review the process of how treaties are entered
into by the United States, and the historical tension in the U.S. government
between those favoring and those opposing international treaty regimes.
We then examine recent U.S. policies and actions with respect to the
treaties mentioned above. We conclude with reflections about the value of
international law in promoting national and global security. An annex is
attached which shows the participation of states in major security and
human rights treaties. We also include an Executive Summary of our find-
ings.

This book is an updated version of a report released by the Institute for
Energy and Environmental Research and the Lawyers' Committee on
Nuclear Policy in April 2002.

Nicole Deller
Arjun Makhijani
John Burroughs

September 5, 2002
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EXECUTIVE SUMMARY

U.S. AMBIVALENCE TOWARD INTERNATIONAL LEGAL REGIMES

While the United States currently resists a range of global security
treaties, it is also the principal architect of the post-World War II interna-
tional legal system. We begin by tracing the roots of the ambivalent U.S.
approach to international law and institutions, setting the stage for
examination of specific treaty regimes.

International law can take the form of written agreements between or
among states, treaties, or generally accepted norms based on states’ prac-
tices, known as customary law. This study, while recognizing the impor-
tance of customary law as a foundation for and outgrowth of treaties,
focuses primarily on treaties. 

Methods by which states accept treaties as law vary according to states’
legal systems. In the United States, for a treaty to become law, two-thirds
of the Senate must give its “advice and consent” to ratification.
Ratification occurs when the President gives formal notice of U.S. accept-
ance of a treaty to other signatories. Pursuant to Article VI of the U.S.
Constitution, treaties are part of the “supreme law of the land,” along with
federal statutes and the Constitution itself. Regardless of whether a treaty
is enforced within the United States, courts recognize that it is a legal obli-
gation of the United States on the international plane. 

The United States can be credited as one of the founders of the modern
system of international law. Its own founding as a country was based on
the idea that a system of constitutional law is superior to rule by a king.
Nevertheless, the history of the past century reveals that the U.S. desire to
contribute to the creation of a global framework of law that builds nation-
al and global security has been counteracted by fears that international
obligations will injure U.S. interests and sovereignty.

An early example is the League of Nations, a body of global governance
whose principal architect and advocate was U.S. President Woodrow
Wilson. There was formidable opposition to the League, due to its per-
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ceived encroachment on U.S. sovereignty, and the Senate declined to
approve ratification of the treaty establishing the League. Twenty-five
years later, the United States played a leading role in the creation of the
United Nations, but only agreed to participate on condition of a veto in the
UN’s highest political body, the Security Council. Despite the U.S. role as
host to the UN, and the general support that the U.S. public has expressed
for the UN, a vocal faction of the U.S. government expresses wariness, and
oftentimes hostility, toward the UN. In the 1980s and 1990s, the United
States withheld dues from the UN, citing a need to reduce bureaucracy
and ensure preservation of U.S. sovereignty. After the September 2001 ter-
rorist attacks, Congress approved payment of a large sum of back dues on
the basis that international cooperation through the UN is needed to fight
terrorism.

U.S. policy toward international criminal justice has been similarly con-
flicted. Following World War II, the United States took the central role in
convening the Nuremberg trials of major Nazi war criminals. In the 1990s,
the United States supported the Security Council’s establishment of ad
hoc tribunals to try persons accused of war crimes, crimes against human-
ity, and genocide in the former Yugoslavia and Rwanda. However, the
United States now opposes the International Criminal Court, largely due
to its objection to the fact that U.S. nationals, along with those of other
states, will be subject to the Court’s jurisdiction.

With respect to international human rights law, the United States was a
key participant in the elaboration of international human rights instru-
ments following World War II. Acceptance within the U.S. political sys-
tem has been slow to follow. The United States did not ratify the 1948
Genocide Convention until 1988. The Senate imposed significant reserva-
tions and conditions when it approved ratification of the Covenant on
Civil and Political Rights and the Convention Against Torture. The United
States has not yet ratified the Convention on Discrimination against
Women, the Covenant on Economic, Social and Cultural Rights, and the
Convention on the Rights of the Child (Somalia is the only other state not
to have ratified the last treaty).

Another international legal body to have wavering support from the
United States is the International Court of Justice, the UN judicial branch
that adjudicates disputes among countries. In 1946, when the United
States accepted the general jurisdiction of the International Court of
Justice, it sought to exempt matters “within [U.S.] domestic jurisdiction
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as determined by the United States.” In the 1980s, after the Court ruled
that it had jurisdiction to decide a case brought by Nicaragua charging
that the United States violated international law by supporting the con-
tras in their effort to overthrow the Nicaragua government, the United
States withdrew from the case and also withdrew its acceptance of the
Court’s general jurisdiction.

Since the fall 2001 terrorist attacks, the United States has invoked various
international laws to help prosecute its war on terrorism. Under U.S. lead-
ership, the UN Security Council adopted a resolution requiring all states
to suppress financing of terrorist operations and to deny haven to terror-
ists. The Bush administration submitted two anti-terrorism treaties, on
bombings and finance, to the Senate, the Senate approved ratification, and
the United States became a party to the treaties in June 2002. The United
States is now a party to all 12 global treaties on terrorism, which in large
measure require states either to prosecute or extradite persons accused of
various specific acts of violence. On the other hand, the United States
declined a priori to treat captured members of Taliban forces as prisoners
of war under the Third Geneva Convention, though it requires that, in case
of doubt, a competent tribunal determination detainees’ status. The United
States also essentially sidelined the Security Council with respect to mil-
itary operations in Afghanistan.

The heated debate over U.S. involvement in the international legal system,
now nearly a century old, continues with an influential segment of opin-
ion now contending strongly that the United States must rely on its own
capabilities rather than treaties to protect its interests and sovereignty. As
this study documents, resistance to law-governed multilateralism is mani-
fested both by disregard of obligations imposed by treaties to which the
United States is a party, and by a pattern of shaping treaties during nego-
tiations only later to reject them.

PRESENT U.S. POLICIES REGARDING SECURITY-RELATED TREATIES

Nuclear Nonproliferation Treaty 

The 1970 Nuclear Nonproliferation Treaty (NPT) bars almost all states in
the world from acquiring nuclear weapons, and commits states parties that
do possess nuclear weapons (Britain, China, France, Russia, and the
United States) to negotiate their elimination. Only four states are outside
the regime, Cuba and three nuclear-armed countries, India, Pakistan, and
Israel. In return for agreeing not to acquire nuclear weapons and to accept
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safeguards to ensure that nuclear materials are not diverted to weapons
from non-military programs, non-nuclear weapon states insisted that the
NPT include a promise of assistance with peaceful nuclear energy, set
forth in Article IV, and a promise of good-faith negotiation of cessation of
the nuclear arms race “at an early date” and of nuclear disarmament, set
forth in Article VI. Also part of the bargain are declarations by the NPT
nuclear weapon states that they will not use nuclear weapons against non-
nuclear weapon states parties. In 1995, in connection with indefinite
extension of the treaty, a commitment was made to complete negotiations
on the Comprehensive Test Ban Treaty (CTBT) by 1996. In 1996, the
International Court of Justice unanimously held that Article VI obligates
states to “bring to a conclusion negotiations leading to nuclear disarma-
ment in all its aspects.” In the 2000 NPT Review Conference, all states
agreed upon a menu of 13 disarmament steps, including an “unequivocal
undertaking” to “accomplish the total elimination” of nuclear arsenals
pursuant to Article VI, ratification of the CTBT, U.S.-Russian reductions
of strategic arms, application of the principle of irreversibility to disarma-
ment measures, further reduction of the operational status of nuclear
weapons, and a diminishing role for nuclear weapons in security policies.

Since 1970, the record of compliance with the non-acquisition obligation
and safeguards agreements is reasonably good, with the exception of Iraq
and North Korea. In contrast, the nuclear weapon states, including the
United States, are now clearly are out of compliance with the Article VI
disarmament obligation as specified in 1995, 1996, and 2000.

The U.S. Senate rejected the CTBT in 1999. As set forth in the U.S. 2002
Nuclear Posture Review (NPR), reductions of deployed strategic arms will
be reversible, not irreversible, because they will be accompanied by the
maintenance of a large “responsive force” of warheads capable of being
redeployed in days, weeks, or months. The May 2002 U.S.-Russian agree-
ment limiting “strategic nuclear warheads” on each side to no more than
2200 by the year 2012 does not provide for destruction or dismantlement
of reduced delivery systems and warheads. It is therefore consistent with
the U.S. plan for a “responsive force” and contrary to the NPT principle
of irreversible disarmament. There are no announced plans to employ
dealerting measures to reduce the operational status of the large deployed
strategic forces that will remain after reductions. The NPR expands
options for use of nuclear weapons against non-nuclear weapon states,
including preemptive attacks against biological or chemical weapon capa-
bilities and in response to “surprising military developments,” and to this
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end, provides for development of warheads including earth penetrators.
This widening of use options is contrary to the pledge of a diminishing
role for nuclear weapons in security policies, the declaration of non-use of
nuclear weapons against non-nuclear weapon states parties, and the obli-
gation to negotiate cessation of the arms race at an early date. The NPR
also contains plans for the maintenance and modernization of nuclear war-
heads and missiles and bombers for the next half-century. Above all, the
lack of compliance with Article VI lies in the manifest failure to make dis-
armament the driving force in national planning and policy with respect to
nuclear weapons. 

Recommendations

In order to preserve and strengthen the NPT, the United States must
demonstrate good-faith compliance with its Article VI obligations. The
United States and Russia should drastically reduce strategic nuclear arms
in a verifiable way codified by treaty, account for and destroy or disman-
tle reduced delivery systems and warheads, and engage other nuclear-
armed states in a process of reductions leading to verified elimination of
nuclear forces. The United States, Russia, and other nuclear-armed states
should verifiably dealert their nuclear forces by such means as separating
warheads from delivery systems, to achieve a condition of “global zero
alert.” The United States should reject the expansion of nuclear weapons
use options set forth in the 2002 Nuclear Posture Review, and together
with other nuclear-armed states adopt a policy of no first use of nuclear
weapons. The United States and other nuclear-armed states should make
achievement of total elimination of nuclear arsenals the centerpiece of
their national planning and policy with respect to nuclear weapons.

Comprehensive Test Ban Treaty 

After four decades of discussions and partial test ban agreements, negoti-
ations on the Comprehensive Test Ban Treaty were completed in 1996.
The achievement of a CTBT in 1996 was an explicit commitment made
by the nuclear weapons states to all parties to the NPT, in connection with
the indefinite extension of the NPT in 1995. The CTBT bans all nuclear
explosions, for any purpose, warlike or peaceful. Though it contains no
explicit definition of a nuclear explosion, the public negotiating history
makes it clear that any nuclear explosive yield must be much less than four
pounds of TNT equivalent and that the achievement of a nuclear criticality
in explosive experiments involving fissile materials is prohibited.
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In order to enter into force, the CTBT must be signed and ratified by 44
listed countries that have some form of nuclear technological capability,
including commercial or research nuclear reactors. The CTBT still
requires the ratification of 13 out of 44 nuclear capable states, including
the United States, for entry into force. Of these, India, Pakistan, and North
Korea have not signed the treaty. Of the five NPT nuclear weapon states,
Russia, Britain, and France have ratified the treaty. The United States and
China have signed but not ratified it.

India was included on the list of 44 countries, though it had explicitly
rejected the CTBT during the negotiations. India claimed that while the
treaty was originally intended to contribute to both nonproliferation and
disarmament, it became a discriminatory instrument designed to promote
nonproliferation but enable existing nuclear weapons states to maintain
their nuclear arsenals. A similar problem in the 1960s led to India’s refusal
to sign the NPT. During the negotiations, India pointed to the stockpile
stewardship program of the United States and similar, if less extensive, pro-
grams in other nuclear weapons states, that have the explicit purpose of
maintaining nuclear design capability and existing nuclear arsenals over
the long run. India tested nuclear weapons on May 11 and 13, 1998, and
Pakistan followed with its own tests less than three weeks later.

Despite appeals from allies and large sections of U.S. opinion, the U.S.
Senate voted in October 1999 to reject ratification of the CTBT. The Bush
administration opposes the CTBT, and does not plan to ask the Senate to
re-consider ratification. However, the United States has not made a formal
notification of intent not to ratify the treaty and is maintaining the test
moratorium, as are the other nuclear weapons states.

The merits of the CTBT as an instrument of nonproliferation and to a
modest extent as an instrument of disarmament are reasonably clear.
While the design of rudimentary nuclear weapons can be done without
testing, it is essentially impossible to build an arsenal of the type that
might be delivered accurately by intercontinental ballistic missiles with-
out testing. Hence, in this regard, countries that have tested extensively,
notably the five nuclear weapons states that are parties to the NPT, have
an advantage in having previously tested nuclear weapons designs that can
be put on intercontinental missiles.

The issues at stake in the arguments against the CTBT are not technical
ones, but an assertion by the United States of the right to continue over the
long haul not only to possess but to further develop an already extensive
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nuclear weapons capability despite its commitments for disarmament
under the NPT. This approach was most recently codified in the Bush
administration’s Nuclear Posture Review (see above).

In our analysis, the United States and France are preparing to violate
Article I, para. 1 of the CTBT because they are building large laser fusion
facilities (the National Ignition Facility, NIF, and Laser Mégajoule, LMJ,
respectively) with the intent of carrying out laboratory thermonuclear
explosions of up to ten pounds of TNT equivalent. They also appear to be
currently violating Article I, para. 2 of the CTBT because by building
these facilities they are engaged in the process of causing nuclear explo-
sions. Britain appears to be violating the CTBT because it is providing
funds to the NIF program. Japan and Germany also appear to be in viola-
tion because they are the home countries of corporations whose sub-
sidiaries are providing glass for the NIF and LMJ lasers.

Nothing in the public negotiating record or in the language of the CTBT
provides for exceptions allowing laboratory thermonuclear explosions. Yet
the United States has claimed, based on the NPT record, that they are per-
mitted. That explanation does not withstand close scrutiny. There appears
to be a secret negotiating record of the CTBT. It is possible that not all
countries that have signed the CTBT are aware of the entire record.

Recommendations

A ban on testing is integrally related to the obligations of the NPT and
therefore adds to the strength of that regime. It also directly contributes to
prevention of further development and spread of nuclear weapons. The
United State’s interest should be in maintaining that ban by submitting
itself to the same standards it seeks for other states. In that regard, the
United States, and all countries should maintain the nuclear test moratori-
um until such time as the CTBT enters into force. The United States and
all countries should unconditionally ratify the CTBT. This would be in the
spirit the achievement of both nonproliferation and disarmament that ani-
mated the decades-long, worldwide demand for a comprehensive nuclear
test ban. The United States, France, Britain, Japan and Germany should
stop all preparations for carrying out laboratory thermonuclear explo-
sions. The matter of laboratory thermonuclear explosions should be taken
up explicitly by the parties to the CTBT, so as to reaffirm the complete
ban on all nuclear explosions. Finally, the entire negotiating record of the
CTBT should be published. In particular, the record of any confidential
discussions and any confidential agreements (if they exist) between or
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among sub-groups of countries regarding inertial confinement fusion
explosions should be made public.

Anti-Ballistic Missile Treaty

The Anti-Ballistic Missile (ABM) Treaty was created by the United States
and the Soviet Union in 1972 in the context of their growing armories of
missiles that had several warheads, each of which could be independently
targeted. These weapons raised the theoretical possibility of a surprise
first strike by one of the Cold War antagonists that might wipe out most
of the strategic nuclear forces of the other side. An extensive defense sys-
tem could then prevent the remaining nuclear warheads of the adversary’s
retaliatory strike from harming its territory.

The ABM treaty was supposed to maintain the credibility of retaliatory
deterrence based on the threat of a successful second strike, also known as
the policy of Mutually Assured Destruction (MAD). The ABM Treaty was
unusual in also putting limits on future technological development in the
interest of preserving the “strategic balance” between the United States
and the Soviet Union.

During the 1990s, sentiment in the United States grew that the policy of
mutually assured destruction should be replaced by a more flexible nuclear
doctrine that included missile defenses at a variety of levels, including
defenses against strategic missiles far beyond the very limited defenses
permitted by the ABM Treaty.

For some years, the United States pursued a policy of attempting to nego-
tiate changes in the ABM Treaty while researching missile defense tech-
nology. The Bush administration was less favorably inclined toward
maintaining the treaty at all. In December 2001 the United States notified
Russia of its intent to withdraw from the treaty in six months pursuant to
a treaty provision permitting withdrawal based upon extraordinary events
jeopardizing the withdrawing state’s supreme interests. The unilateral
U.S. decision to withdraw came despite the fact that many planned mis-
sile defense tests could have been implemented within the constraints of
the treaty.

The U.S. withdrawal from the ABM Treaty is the first formal unilateral
withdrawal of a major power from a nuclear arms control treaty after it has
been put into in effect. The U.S. action is especially troubling in the con-
text of its decision to make a list of countries that may be targeted with
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nuclear weapons in its Nuclear Posture Review. One of the rationales in
the targeting strategy is the possession of weapons of mass destruction by
countries contrary to their treaty commitments. But what if North Korea,
following the U.S. example, gave three months notice of withdrawal from
the NPT and then proceeded to build a nuclear arsenal because it felt its
national survival was threatened by U.S. policy?

The problem of preventing the deliberate or accidental use of weapons of
mass destruction is a complex one. The risks of the use of weapons of
mass destruction by terrorist groups or by states that do not now possess
them are real. But so are the risks that nuclear weapons states would use
them. The risks of nuclear war by accident or miscalculation because the
United States and Russia maintain large numbers of nuclear weapons on
hair-trigger alert are also significant. Moreover, the nuclear posture of the
United States includes possible first use of nuclear weapons in a variety
of circumstances and does not rule out a first strike. U.S. development and
deployment of missile defenses will impede further U.S.-Russian arms
reductions and may stimulate an arms race in Asia. Russia has already
announced a withdrawal from its commitments under the START II arms
reduction treaty (not yet in force) in the wake of the U.S. withdrawal from
the ABM Treaty. In this overall context, the U.S. withdrawal from the
treaty also jeopardizes the most important treaty preventing the spread of
nuclear weapons and nuclear materials – the NPT.

In a different context that included complete, verified dealerting of
nuclear weapons and a commitment to complete disarmament, including
missile control, it is possible to imagine missile defenses, globally applied,
as theoretically positive, though it is not clear whether that would be a
worthwhile priority even then. At the present time, justifying a unilateral
withdrawal from the ABM Treaty as an act of defense stretches credibili-
ty beyond the limit, especially when taken in combination with the U.S.
record on other treaties detailed in this report, as well as the technical real-
ity that a functioning missile defense system would enhance the ability of
the United States to carry out a first strike with reduced damage to itself.

Recommendations

The United States should commit itself to the goal of strategic stability
and to reducing the threat of a first strike by nuclear states, instead of
increasing it as the present policy tends to do. Missile defenses should be
ruled out unless there is universal and verified dealerting of nuclear
weapons. In this context, a global missile defense system could be creat-
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ed to prevent nuclear attacks by non-state parties or nuclear weapons
states. A global system should protect all populations, not just the popu-
lations of one country or an exclusive alliance. Protection of all popula-
tions can only succeed in a context of demonstrated commitment to uni-
versal nuclear disarmament. An aggressive first use and first strike policy
cannot be a foundation for missile defense. To achieve global nuclear
cooperation and therefore to prevent non-state groups and non-nuclear
states from acquiring or using nuclear weapons, the United States must
take the essential first step of pursuing verified dealerting of all nuclear
weapons bilaterally with Russia as well as multilaterally with other
nuclear weapons states, thus demonstrating its commitment to complete
nuclear disarmament.

Chemical Weapons Convention 

The Chemical Weapons Convention bans the development, possession,
transfer and use of chemical weapons and creates a regime to monitor the
destruction of chemical weapons and to verify that chemicals being used
for non-prohibited purposes are not diverted for use in weapons.

The CWC contains three basic obligations:

(1) Prohibition of Weapons. States parties agree to never develop,
acquire or use chemical weapons or transfer them to anyone;

(2) Destruction of Weapons. States parties agree to destroy all of their
existing chemical weapons production facilities and stockpiles;

(3) Declarations and Inspections. Each state party must declare any
chemical weapons facilities or stockpiles. States parties are not
restricted in the use of chemicals and facilities for purposes other
than the manufacture/use of chemical weapons, but must allow
routine inspections of declared “dual-use” chemicals and produc-
tion facilities that could be used in a manner prohibited by the
convention. The annexes of the Convention set forth the list of
such chemicals and facilities.

In addition to the routine inspections, the treaty also gives states parties
the right to request a challenge inspection of any facility, declared or
undeclared, on the territory of another state party that it suspects of possi-
ble non-compliance.

The United States played a significant role in negotiating the CWC, advo-
cating a treaty broad in scope and with a thorough verification and inspec-
tion regime. The CWC was supported by three presidential administra-
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tions, Democratic and Republican. The treaty enjoyed public support, and
endorsement from the intelligence community, the Department of Defense
and the chemical industry. Despite the widespread support, several influ-
ential Senators, including Jesse Helms, then Chair of the Senate Foreign
Relations Committee, threatened to prevent ratification of the CWC
unless U.S. commercial and national security interests were better safe-
guarded. After lengthy negotiations, the treaty was ratified, but Congress
imposed limitations on how the United States implements its terms. 

Several of the restrictions imposed by Congress amount to a refusal to
comply with terms of the treaty relating to inspections.  Under CWC
Article VI, states parties are required to subject specified toxic chemicals
and facilities to verification measures (inspections and declarations) as
provided by the Verification Annex. Pursuant to the implementing legisla-
tion, however, the President has the right to refuse inspection of any U.S.
facility upon determining that the inspection may “pose a threat to the
national security interests.” Another restriction narrows the number of
facilities that are subject to the inspection and declaration provisions.
Also, the United States refuses to allow samples to be “transferred for
analysis to any laboratory outside the territory of the United States,”
though the Verification Annex permits, if necessary, “transfer [of] samples
for analysis off-site at laboratories.” 

These limitations may prevent accurate inspection results. Also, it is in
the interest of the United States to foster thorough inspections of other
states parties, but they may seek to apply the U.S. limitations to their
own inspections. For example, in its implementing legislation, India pro-
hibits samples from being taken out of the country, and Russia proposed
similar legislation. 

In April 2002, the United States led a mid-term vote to remove the
Director-General of the Organization for the Prohibition of Chemical
Weapons, the treaty-created body charged with overseeing the implemen-
tation of the treaty.  The United States explained that the decision was
based on the Director-General’s financial mismanagement, and threatened
to withhold paying its dues if the official was not removed. Critics charged
that the dissatisfaction was due to the Director-General’s independence
from U.S. influence. The OPCW is expected to undergo further U.S.-led
changes as a result of the Director-General’s removal.

The CWC has not yet been used to its fullest potential. No state party has
used the challenge inspection provision of the CWC to address alleged
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treaty violations by other states parties. The United States has alleged that
states parties, including Iran, have violated the prohibitions of the CWC,
but has not addressed the matter using the CWC. Use of the challenge
inspection mechanism would bolster the treaty as a tool for gathering
information and deterring the spread of chemical weapons. On the other
hand, the longer the challenge inspection goes unused, the less credible the
treaty will appear as a protection for the international community.

Recommendations

In order to maintain the CWC as a tool for preventing the development
and spread of chemical weapons, the United States should commit to full
inspections of the subject chemicals and facilities according to the terms
of the Verification Annex. The United States should also avail itself of the
challenge inspections to investigate allegations of violations by other
states parties.

Biological and Toxin Weapons Convention and Draft Protocol

The BWC was signed in 1972 and came into force on March 26, 1975.
Article I states that:

Each State Party to this Convention undertakes never in any cir-
cumstances to develop, produce, stockpile or otherwise acquire or
retain:

(1) Microbial or other biological agents, or toxins whatever their
origin or method of production, of types and in quantities that
have no justification for prophylactic, protective or other peaceful
purposes;

(2) Weapons, equipment or means of delivery designed to use
such agents or toxins for hostile purposes or in armed conflict.

Assessing compliance with the prohibitions is complicated by the fact that
the BWC permits possession of biological weapon materials in small
amounts needed for defensive purposes, such as development of vaccines.
However, the BWC contains no mechanisms for verifying compliance.
The need for such measures has long been evident.

Over a period of seven years, a committee open to all BWC states parties
(the Ad Hoc Group) has worked toward the creation of a legally binding
agreement to strengthen the BWC, known as the “BWC Protocol.” The
parties agreed that the Protocol would include declarations of national
bio-defense programs, facilities with high biological containment, plant
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pathogen facilities and facilities working with certain toxic agents; on-site
visits to encourage the accuracy of declarations; and rapid investigations
into allegations of noncompliance. Although difficult issues remained, the
Ad Hoc Group had hoped to present a draft of the Protocol to the confer-
ence of BWC States Parties in November 2001.

The United States had initially endorsed the general approach contained
in the Protocol, but neither the Clinton nor Bush administrations took a
leading role in negotiations. Many national security officials opposed a
verification protocol because it required information relating to bio-
defense work. In addition, biotechnology firms raised concerns about the
protection of their propriety information. In May 2001, the Bush adminis-
tration performed a policy review regarding the BWC Protocol, and in
July 2001 announced that it could no longer endorse the Protocol, even if
it were revised. The justification for rejecting the Protocol was that it did
not adequately protect bio-defense and industrial information, and also
that the verification measures would not be effective in detecting cheating.
As an alternative to the Protocol, the United States proposed voluntary
undertakings that would only minimally improve the existing biological
weapons control regime. 

The stated reasons for the U.S. opposition to the Protocol are suspect at
best and do not stand up to serious scrutiny. They are contrary to the very
positions taken by the U.S. government over a considerable period while
the Protocol was being negotiated. Negotiators from the United States and
other countries fully recognized that the treaty could not detect all
instances of cheating; the very nature of biological weapons makes their
detection exceptionally difficult. No treaty is foolproof, but through its
provisions for declarations and clarifications, the Protocol would promote
transparency of a state’s biological activity and would help to deter prolif-
eration. Moreover, during negotiations, the United States advocated weak-
er verification procedures in the interest of protecting industrial and
biodefense information.  If the United States were genuinely interested in
creating a technically feasible Protocol that would also safeguard its infor-
mation, it could have conducted extensive trials of the possible monitor-
ing regime. Indeed, the U.S. was called upon to do so in a 1999 U.S. law.

The United States not only rejected the specific text of the Protocol under
consideration, but also, in November 2001, at the end of the BWC Review
Conference, called for the termination of the Ad Hoc Group, meaning
complete abandonment of the process that had been created seven years



ago to strengthen the BWC through a legally binding instrument. The fate
of the Ad Hoc Group, and thus the ability of the states parties to create a
legally binding verification regime, is now up in the air.

The United States does not endorse a mandatory regime of openness with
regard to biological agents and equipment. The policy might be explained
by the U.S. commitment to biodefense work, much of which has been car-
ried out in secret, that the U.S. fears may be exposed by a verification
regime. As part of its biodefense program, the United States has already
constructed a model bio-bomb, weaponized anthrax, built a model agent-
producing laboratory and begun developing a genetically enhanced super-
strain of anthrax. All of this was done in secret and without notification to
other BWC states parties. At least the first two of these activities may be
seen as violating the BWC, because, although the stated purpose for all
the activities is defensive, the BWC does not permit the production of
weapons. The U.S. program may prove to be a dangerous model, as states
parties may undertake similar covert biodefense programs, citing the U.S.
example. Any party could then easily divert such programs for offensive
purposes. 

Recommendations

The United States should strengthen the laws against biological weapons
in two ways. It should commit to the earliest possible completion of a pro-
tocol establishing a verification regime including declarations, on-site vis-
its and challenge inspections. To that end, the United States should con-
duct trials to ensure that any monitoring regime in place will be capable
of producing accurate results. Also, the United States should ensure that it
is adhering to its existing commitments by immediately terminating all
biodefense programs to construct biological weapons.

Mine Ban Treaty

In 1996, a group of like-minded countries working with non-governmen-
tal and humanitarian relief organizations commenced a process for the
creation of a treaty banning anti-personnel landmines. This process result-
ed in the creation of the Convention on the Prohibition of the Use,
Stockpiling, Production and Transfer of Anti-Personnel Mines and On
Their Destruction (the Mine Ban Treaty).

The Mine Ban Treaty bans all anti-personnel landmines without excep-
tion. It entered into force in March 1999. States parties are required to
make implementation reports to the UN Secretary-General within 180
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days, destroy stockpiled mines within four years, and destroy mines in the
ground in territory within their jurisdiction or control within 10 years. The
Mine Ban Treaty also requires states parties to take appropriate domestic
implementation measures, including imposition of penal sanctions for
violation of its provisions.

Although President Clinton was the first world leader to call for the “even-
tual elimination” of landmines, during negotiations on the Mine Ban
Treaty, the Clinton administration demanded that certain types of antiper-
sonnel mines be permitted, that U.S. mines in South Korea be exempted
from the ban, and that an optional nine-year deferral period for compli-
ance be established. The U.S. demands were rejected, and the United
States declined to sign the treaty. 

The U.S. landmines policy was refined in 1998 when President Clinton
committed the United States to cease using antipersonnel mines, except
those contained in “mixed systems” with antitank mines, everywhere in
the world except in Korea by the year 2003. By the year 2006, if alterna-
tives have been identified and fielded, the United States will cease use of
all antipersonnel mines, including those in mixed systems, and join the
Mine Ban Treaty.  

Current U.S. policy hinders efforts to universalize the core prohibitions
of the Mine Ban Treaty on the production, use, stockpiling, and transfer
of antipersonnel mines. Many military experts have argued that antiper-
sonnel mines have little to no utility in the war fighting principles cur-
rently being developed and adopted by the U.S. military for the 21st cen-
tury. The unique exceptions that United States claims as critical are also
reflected in the justifications used by other non-parties. Moreover, the
multi-year $820 million program to identify and field alternatives to
antipersonnel mines may not meet the 2006 objective and may result in
munitions that would, in any case, be banned under the Mine Ban Treaty.
Significantly, compliance with the Mine Ban Treaty is not a criterion for
any of the alternatives programs. In 1999, as a condition of ratification of
a separate treaty which regulates but does not prohibit landmines,
Protocol II to the Convention on Conventional Weapons, President
Clinton agreed that the search for alternatives to antipersonnel landmines
would not be limited by whether they complied with the Mine Ban Treaty.
The contradiction between the policy objectives established under
President Clinton and the subsequent interpretation of his instructions
jeopardizes the overall success of the alternatives program and threatens
the 2006 target date.
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The fate of the alternatives program and the 2006 target date is now in
question because the Bush administration is currently conducting a
review of U.S. mine policy. As the U.S. policy currently stands, the
United States keeps company with Russia, China, India, Pakistan, Iran,
Iraq, Libya, North Korea, Burma, Syria, and Cuba by refusing to join the
Mine Ban Treaty. The United States joins Turkey as the only members of
NATO not to have signed the treaty, though Turkey has pledged to
accede to the accord. The United States is one of just fourteen countries
that have not forsworn production of mines. It possesses the third largest
stockpile of antipersonnel mines in the world, totaling more than 11 mil-
lion, including 1.2 million of the long-lasting “dumb” mines. The United
States stockpiles at least 1.7 million antipersonnel mines in twelve for-
eign countries, five of which are party to the Mine Ban Treaty. The
United States exported over 5.6 million antipersonnel mines to thirty-
eight countries between 1969 and 1992. The United States manufactured
antipersonnel mines that have been found in twenty-eight mine-affected
countries or regions.

Recommendations

President Bush should submit the Mine Ban Treaty to the Senate for its
advice and consent to accession (essentially one-step signing and ratifica-
tion, done after the period for signature has ended), and should through
executive actions begin immediate implementation of the treaty’s provi-
sions. Short of joining the treaty, there are other important steps that the
Bush administration could take, including setting a definitive deadline for
joining the Mine Ban Treaty, not a conditional objective; declaring a ban
or an indefinite moratorium on the production of antipersonnel mines;
immediately committing the United States to a policy of no use of antiper-
sonnel mines in joint operations (NATO and otherwise) with states that
have signed the Mine Ban Treaty; committing the United States to a poli-
cy of no transiting of antipersonnel mines across the territory, air space, or
waters of Mine Ban Treaty signatory states; immediately withdrawing all
stockpiles of antipersonnel mines from countries that have signed the
Mine Ban Treaty; and taking steps necessary to ensure that any systems
resulting from the Pentagon’s landmine alternative programs are compli-
ant with the Mine Ban Treaty.
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UN Framework Convention on Climate Control and 
the Kyoto Protocol

The 1992 United Nations Framework Convention on Climate Change
(UNFCCC) and the 1997 Kyoto Protocol are linked treaties relating to cli-
mate change. The former is the fundamental treaty on climate change,
since it sets forth a framework of basic obligations. The Kyoto Protocol
was signed pursuant to those obligations. A chapter on the Kyoto Protocol
is included in this report on security-related treaties because climate
change could have vast security implications. For instance, it could cause
millions or even tens of millions of people to become refugees because of
flooding or changing food production patterns.

The United States ratified the UNFCCC in 1992; it entered into force in
1994. The UNFCCC recognizes that “the largest share of historical and
current global emissions of greenhouse gases has originated in developed
countries, that per capita emissions in developing countries are still rela-
tively low.” The treaty therefore puts the burden of taking “the lead” in
reducing those emissions on the developed countries. Such action was to
be taken despite uncertainties relating to climate change. Over the past
decade, evidence has accumulated that the global climate is changing due
to human activities. The possibility of very rapid change and conse-
quences far more catastrophic than were commonly discussed only a
decade ago now seem within the range of possibility.

The 1997 Kyoto Protocol was designed to be the first step to give speci-
ficity to commitment made in the UNFCCC. It is generally recognized
that the emissions reductions the Kyoto Protocol mandates are moderate,
that further reductions to protect the climate will be required, and that
developing countries will need to be brought into the framework in sub-
sequent steps. Under the Kyoto Protocol, the developed countries agreed
to reduce their greenhouse gas emissions relative to 1990 by at least five
percent by the period 2008 to 2012. The Clinton administration signed the
treaty but did not seek ratification since it was likely to be defeated. The
Bush administration has rejected the Kyoto Protocol altogether. The other
developed country parties completed their negotiations on specific targets
in 2001 and have announced their determination to achieve them.

Regardless of whether it accepts the Kyoto Protocol, the United States, as
a party to the UNFCCC and as the producer of one quarter of the world’s
greenhouse gases, is obligated to take “precautionary measures to antici-
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pate, prevent or minimize the causes of climate change.” The Bush admin-
istration, in a recent UNFCCC report, conceded the impact of climate
change, yet its policies focus more on the “challenge of adaptation” than
on mitigation.  The administration endorses largely voluntary measures,
and the climate change plan in place is aimed only at reducing greenhouse
gas “intensity” of the U.S. economy. This plan would reduce emissions per
unit of economic output, but the target for the reduction in intensity is so
low that total emissions would still continue to grow. Indeed, the
announced target is in line with historical trends in decreased emissions
per unit economic output and increased total emissions. In other words,
the plan maintains the status quo of modestly increasing energy efficien-
cy and rising greenhouse gas emissions.

The U.S. rejection of the Kyoto Protocol coupled with its publication of a
plan that will actually result in increased greenhouse gas emissions over
the next decade puts the United States in violation of its commitments
under the UNFCCC.

Recommendations

The United States should create policies and targets for actually reducing
total greenhouse gas emissions. This will require reductions in greenhouse
gas intensity at a rate faster than the anticipated rate of economic growth.
The United States should announce a process by which it will re-engage
with the world community to find ways to reduce greenhouse gas emis-
sions globally over the next three to four decades by far larger absolute
amounts than now envisioned in the Kyoto Protocol over the next decade. 

Rome Statute of the International Criminal Court 

The Rome Statute of the International Criminal Court (ICC) creates the
world’s first permanent criminal court to try individuals for genocide, war
crimes, crimes against humanity, and aggression once that crime is
defined. It recognizes no immunities; therefore even heads of state, tradi-
tionally insulated from prosecution, can be brought to justice for commit-
ting atrocities when their countries are unable or unwilling to address the
crimes at the national level. The ICC also includes as crimes violent acts
against women that had long been overlooked as war crimes. Together
with associated improvement of capabilities in national legal systems, the
ICC will bolster global security by deterring and prosecuting serious inter-
national crimes. It will “end the culture of impunity,” the assumption that
atrocities can be committed without fear of legal consequences. A func-
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tioning ICC will also strongly reinforce the existing taboo against use of
weapons of mass destruction.

One of two conditions must be met for the Court to exercise jurisdiction
in most cases: (1) the state where the crimes occurred (“territorial state”)
is party to the Rome Statute or consent to the jurisdiction of the Court or
(2) the state of nationality of the accused is party to the Statute or consents
to the jurisdiction of the Court. These “pre-conditions” do not apply when
the Security Council refers a case to the ICC acting under Chapter VII of
the UN Charter. There are three ways cases may come before the Court:
(1) when a state party has referred a situation to the Prosecutor; (2) when
the Prosecutor initiates an investigation; and (3) when the Security
Council, acting under Chapter VII of the UN Charter, refers a case. The
Rome Statute addresses in several ways concerns that individuals will be
the subjects of politically motivated prosecutions, including by requiring
Court approval of investigations initiated by the Prosecutor. Nor will the
Court infringe upon a state’s interest in prosecuting crimes; the ICC is a
court of last resort, and has jurisdiction only when the corresponding
country is unable or unwilling to prosecute.

The ICC is an independent institution and not an arm of the United
Nations. In contrast to the ad hoc international criminal tribunals for the
Former Yugoslavia and Rwanda, the ICC will also be largely independent
of the Security Council. The United States had argued for a court that
would be made dependent on the UN Security Council for the cases that
could come before it. However, the role of the Security Council was great-
ly circumscribed in the final text of the Rome Statute. It is this aspect –
the degree of independence of the Security Council – that caused the
United States to oppose the permanent Court at the same time that it fully
supported the creation and maintenance of the ad hoc tribunals. 

Even before formal negotiations commenced on the draft statute in 1996,
the United States attempted to thwart altogether the process toward a per-
manent and independent court. During the negotiations, the United States
unsuccessfully sought amendments to limit the Court’s jurisdiction over
nationals of non-states parties and to require consent of the state in ques-
tion prior to exercising jurisdiction over officials and military personnel.
When the Statute was adopted by a conference of states in July 1998, the
United States voted against it.

The United States engaged in intensive diplomatic pressure tactics and
other efforts to alter the statute long after it had been adopted.
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Nevertheless, President Clinton opted to sign the Rome Statute hours
before the period for signature expired on December 31, 2000. In interna-
tional law, signature of a treaty signifies intent to ratify and not to engage
in activities or enact laws contrary to the treaty’s object and purpose. Yet
Clinton simultaneously backtracked from the prospect of U.S. ratification
at the same time that he signed the Statute: “I will not, and do not recom-
mend that my successor submit the Treaty to the Senate for advice and
consent until our fundamental concerns are satisfied.” U.S. opposition
boils down to one problem: U.S. nationals would be subject, like those of
other states, to the jurisdiction of an international court. 

When the Bush administration entered office, it undertook a high-level
policy review of the Statute and concluded that the United States should
not be party to the Statute. By letter dated May 6, 2002, the Bush admin-
istration notified UN Secretary-General Kofi Annan that the United
States does not intend to ratify the treaty and therefore has “no legal obli-
gations arising from its signature of December 31, 2000.” Under the laws
governing treaty making, now that the United States has expressed its
intention not to be bound by its signature, it is no longer required to
refrain from any actions that would defeat the object and purpose of the
treaty and the Court. 

Since the signing of the Rome Statute in 1998, the United States has fol-
lowed several avenues to limit the jurisdiction and power of the ICC. The
United States began introducing provisions prohibiting the extradition to
the ICC of U.S. personnel in the negotiations of Status of Forces
Agreements (agreements providing for the placement of U.S. military per-
sonnel in other countries). In the absence of existing or renegotiated
SOFAs, the United States is now seeking separate agreements which deal
solely and specifically with the issue of extradition to the ICC. The United
States has also been pursuing similar clauses in Security Council resolu-
tions authorizing peacekeeping forces. When its demand for a blanket
exemption for peacekeeping troops from states not party to the ICC was
rejected by the Security Council, the United States vetoed the continuation
of the UN peacekeeping operation in Bosnia. The move was vociferously
opposed by some of the United States’ closest allies, including Mexico,
Canada and members of the European Union, who resented the cynical
strategy of pitting peacekeeping against justice. Intensive negotiations
resulted in a Security Council resolution allowing a one-year deferral of
prosecutions for peacekeepers from non-ICC countries for all peacekeep-
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ing operations – not just that in Bosnia – in exchange for the renewal of
the Bosnian mission. 

Members of the U.S. government are also working domestically to under-
mine the ICC. On August 2, 2002, President Bush signed into law the
American Servicemembers’ Protection Act (ASPA), which prohibits mili-
tary assistance to most countries that ratify the Statute; bars U.S. partici-
pation in UN peacekeeping missions; and authorizes the President to use
“all means necessary and appropriate” to free individuals held by or on
behalf of the ICC (generally interpreted to mean military force). 

The current direction of U.S. policy is therefore not only to keep U.S. cit-
izens out of the Court’s jurisdiction but also to make it as difficult as pos-
sible for participating countries to cooperate with the Court. U.S. policy
seems to be aimed at making such cooperation especially difficult for
developing countries, which need U.S. support in other arenas such as the
World Bank and the IMF. Regardless of U.S. opposition, the International
Criminal Court is a reality. The Rome Statute entered into force on July 1,
2002, and the ICC’s jurisdiction took effect that day.  The Court is expect-
ed to be operational in 2003.

Recommendations

The United States should ratify the Rome Statute and fully participate in
the International Criminal Court. Short of total participation, the United
States should end the pursuit of bilateral agreements to prohibit the extra-
dition of U.S. nationals to the ICC; repeal legislation prohibiting support
for the ICC; and refrain from enacting legislation which conditions mili-
tary or financial support on a state’s non-participation in the ICC. The
United States should also end attempts to use the Security Council to
undermine the jurisdiction and development or practices of the Court.

TREATIES AND GLOBAL SECURITY

The evolution of international law since World War II is largely a
response to the demands of states and individuals living within a global
society with a deeply integrated world economy. In this global society,
the repercussions of the actions of states, non-state actors, and individu-
als are not confined within borders, whether we look to greenhouse gas
accumulations, nuclear testing, the danger of accidental nuclear war, or
the vast massacres of civilians that have taken place over the course of the
last hundred years and still continue. Multilateral agreements increasing-
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ly have been a primary instrument employed by states to meet extremely
serious challenges of this kind, for several reasons. They clearly and pub-
licly embody a set of universally applicable expectations, including pro-
hibited and required practices and policies. In other words, they articu-
late global norms, such as the protection of human rights and the prohi-
bitions of genocide and use of weapons of mass destruction. They estab-
lish predictability and accountability in addressing a given issue. States
are able to accumulate expertise and confidence by participating in the
structured system established by a treaty. 

However, influential U.S. policymakers are resistant to the idea of a treaty-
based international legal system because they fear infringement on U.S.
sovereignty and they claim to lack confidence in compliance and enforce-
ment mechanisms. This approach has dangerous practical implications for
international cooperation and compliance with norms. U.S. treaty partners
do not enter into treaties expecting that they are only political commit-
ments that can be overridden based on U.S. interests. When a powerful and
influential state like the United States is seen to treat its legal obligations
as a matter of convenience or of national interest alone, other states will
see this as a justification to relax or withdraw from their own commit-
ments. When the United States wants to require another state to live up to
its treaty obligations, it may find that the state has followed the U.S. exam-
ple and opted out of compliance.

Undermining the international system of treaties is likely to have particu-
larly significant consequences in the area of peace and security. Even
though the United States is uniquely positioned as the economic and mil-
itary sole superpower, unilateral actions are insufficient to protect the peo-
ple of the United States.  For example, since September 11, prevention of
proliferation of weapons of mass destruction is an increasing priority. The
United States requires cooperation from other countries to prevent and
detect proliferation, including through the multilateral disarmament and
nonproliferation treaties.

No legal system is foolproof, domestically or internationally. While viola-
tions do occur, “the dictum that most nations obey international law most
of the time holds true today with greater force than at any time during the
last century.” And legal systems should not be abandoned because some
of the actors do not comply.

In the international as in the domestic sphere, enforcement requires
machinery for deciding when there has been a violation, namely verifica-
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tion and transparency arrangements. Such arrangements also provide an
incentive for compliance under ordinary circumstances. Yet for several of
the treaties discussed in this report, including the BWC, CWC, and CTBT,
one general characteristic of the U.S. approach has been to try to exempt
itself from transparency and verification arrangements. It bespeaks a lack
of good faith if the United States wants near-perfect knowledge of others’
compliance so as to be able to detect all possible violations, while also
wanting all too often to shield itself from scrutiny. 

While many treaties lack internal explicit provisions for sanctions, there
are means of enforcement. Far more than is generally understood, states are
very concerned about formal international condemnation of their actions.
A range of sanctions is also available, including withdrawal of privileges
under treaty regimes, arms and commodity embargoes, travel bans, reduc-
tions in international financial assistance or loans, and freezing of state or
individual leader assets. Institutional mechanisms are available to reinforce
compliance with treaty regimes, including the U.N. Security Council and
the International Court of Justice. Regarding the latter, however, the United
States has withdrawn from its general jurisdiction.

One explanation for increasing U.S. opposition to the treaty system is
that the United States is an “honorable country” that does not need treaty
limits to do the right thing. This view relies on U.S. military strength
above all and assumes that the U.S. actions are intrinsically right, recall-
ing the ideology of “Manifest Destiny.” This is at odds with the very
notion that the rule of law is possible in global affairs. If the rule of
power rather than the rule of law becomes the norm, especially in the
context of the present inequalities and injustices around the world, secu-
rity is likely to be a casualty. 

International security can best be achieved through coordinated local,
national, regional and global actions and cooperation. Treaties, like all
other tools in this toolbox, are imperfect instruments. Like a national law,
a treaty may be unjust or unwise, in whole or in part. If so, it can and
should be amended. But without a framework of multilateral agreements,
the alternative is for states to decide for themselves when action is war-
ranted in their own interests, and to proceed to act unilaterally against oth-
ers when they feel aggrieved. This is a recipe for the powerful to be police,
prosecutor, judge, jury, and executioner all rolled into one. It is a path that
cannot but lead to the arbitrary application and enforcement of law. For
the United States, a hallmark of whose history is its role as a progenitor of
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the rule of law, to embark on a path of disregard of its international legal
obligations is to abandon the best that its history has to offer the world. To
reject the system of treaty-based international law rather than build on its
many strengths is not only unwise, it is extremely dangerous. It is urgent
that the United States join with other countries in implementing existing
global security treaties to meet the security challenges of the twenty-first
century and to achieve the ends of peace and justice to which the United
States is committed under the United Nations Charter.

XXXVIII Rule of Power or Rule of Law?



1
AN OVERVIEW OF U.S. POLICIES
TOWARD THE INTERNATIONAL

LEGAL SYSTEM

While the United States currently resists a range of global security
treaties, it is also the principal architect of the post-World War II interna-
tional legal system. This chapter traces the roots of the ambivalent U.S.
approach to international law and institutions, setting the stage for exam-
ination of specific treaty regimes in following chapters. We begin with
some basics about the role of treaties in international and U.S. law.

MAKING INTERNATIONAL LAW

WHAT IS INTERNATIONAL LAW?

International laws are created in two main ways. One is by making writ-
ten agreements between or among countries, known as treaties, which may
be bilateral or multilateral. The second is the derivation of customary law
from states’ practices. Customary law is universally binding law based on
a general and consistent practice of states followed out of a sense of legal
obligation (opinio juris). 

These two methods often overlap. Many customary obligations are later
codified in treaties. For example, diplomatic immunity was “a widely
accepted customary legal obligation before it was codified by treaty in
1972.”1 Many human rights, such as the right to be free from torture and
the right to life, are rights conferred under customary law and are also
codified in treaties.2 Customary laws may also grow out of terms of an
existing treaty. When a provision of a treaty is the basis for a customary
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rule, or when a customary rule is later codified in a treaty, states that are
not parties to the treaties are still bound by the customary rule. For exam-
ple, the prohibitions on use of chemical and biological weapons set forth
in the Geneva Protocol of 1925 are also considered customary law, and
thus are binding on states not party to the Protocol.

One difference between customary law and treaty law is the manner in
which a state may refuse to be bound by the law. If a state does not wish
to be bound by treaty laws, it abstains from joining the treaty. But to be
free from application of a customary law, a state must consistently object
to the existence of the rule. Also, certain customary laws are not subject
to objection. These laws, the rules of jus cogens, are peremptory norms,
that is, they are laws that are accepted by the international community as
a whole as binding without exceptions. Genocide is one such example; no
state may enter into an international agreement or adopt domestic laws
superseding the prohibition of genocide. 

While this study focuses primarily on international law as codified in
treaties, it is important to recognize the role and influence of customary
law in shaping the international legal system.3 International law is based
on both treaty and custom; it builds both on states’ obligations set forth in
agreements and on their actions and practices.

THE PROCESS OF TREATY MAKING

Article VI of the Constitution makes treaties part of the “supreme law of
the land,” along with federal statutes and the Constitution itself.
Enforcement of treaties within the United States is conditioned by several
rules.4 They include the “last-in-time” rule, which provides that when
there is a conflict between a treaty and a federal statute, the most recently
adopted prevails. Another important rule is that a “non-self-executing”
treaty will not be applied absent implementing legislation. Importantly,
though, courts recognize that regardless of its status within the United
States, a treaty obligation remains a legal obligation of the United States
on the international plane. 

Article II of the Constitution governs the procedure by which the United
States enters into treaties: the President “shall have Power, by and with the
Advice and Consent of the Senate, to make Treaties, provided two-thirds
of the Senators present concur.” Generally, the Senate does not advise on
detailed treaty questions prior to completed negotiations, though there
have been important exceptions. Rather, the Senate’s role is “primarily to
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pass judgment on whether completed treaties should be ratified by the
United States.”5

The process of treaty making begins with the President initiating negotia-
tions, appointing negotiators (these appointments may require advice and
consent of the Senate), and negotiating with other states on the form and
substance of the agreement. Members of Congress are sometimes
involved in this phase through consultations, or as delegates or observers.
After the negotiators have reached an agreement, the treaty is adopted;
signature by the President or his or her representative follows.6

Next, the President submits the treaty to the Senate, and it is referred to
the Senate Foreign Relations Committee, which holds hearings and pre-
pares a written report. If the Foreign Relations Committee supports the
treaty, it releases or “reports” it, usually with a proposed resolution of rat-
ification. The Foreign Relations Committee sometimes recommends that
approval should be subject to certain conditions. 

After the treaty is reported out of the Foreign Relations Committee, the
Senate may choose to put it to a vote. If the treaty is approved by a 2/3
majority, the Senate sends the treaty to the President. If the treaty fails to
receive the 2/3 majority vote, it may be returned to the Committee or to
the President, and the treaty does not proceed unless it is re-considered or
re-submitted.7

Once the Senate approves the treaty, the President may then ratify the
treaty by exchanging the instrument of ratification (for bilateral treaties)
or submitting the instrument of ratification to the “depository” for the
treaty, often the UN Secretary-General (for multilateral treaties). A multi-
lateral treaty generally enters into force after a designated number of par-
ties deposit their instruments of ratification. Once the treaty is in effect,
Congress still may be required to pass laws to make the treaty obligations
binding within the United States, called the “implementing legislation.”8

The security treaties that are the subject of this book were negotiated
and/or ratified through the above-described constitutional process. An
increasing number of international agreements, however, are approved by
a simple majority of both houses, not the process of 2/3 majority vote by
Senate. These “executive agreements” are considered to have the same
binding effect under international law as treaties.  Executive agreements
occur when the President seeks Congressional authorization by joint res-
olution or act of Congress or by relying on existing legislation as the legal
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basis for ratification of the agreement.9 Some executive agreements are
concluded by the President alone.

Most executive agreements are authorized in advance by Congress or sub-
mitted to Congress for approval. Congress has authorized the conclusion
of international agreements for postal conventions, foreign trade, foreign
military assistance, foreign economic assistance, atomic energy coopera-
tion and international fishery rights.10 The use of executive agreements in
lieu of the treaty process challenges the primary role that the Senate is
given under the Constitution to legislate international agreements. Critics
are particularly concerned that the executive agreement process is used to
end-run the constitutionally required 2/3 approval by the Senate. For
example, anti-World Trade Organization (WTO) advocates argue that the
Senate would have lacked the votes to approve membership into the WTO
as a treaty, but because it was presented as an executive agreement, it only
required a simple majority of both houses and was approved.

While the use of executive agreements as a means to enter into interna-
tional agreements has grown steadily in recent years, the Senate has insist-
ed that arms control agreements be adopted through the traditional treaty
process. Beginning with the INF Treaty in 1988, the Senate, when con-
senting to arms control treaties, has added a declaration that future arms
control agreements should be concluded as treaties.11

The requirement of Senate approval has often worked as a restriction on
Presidents seeking broad participation in international regimes.
Presidents, often visionaries of global engagement, have characteristical-
ly been tempered by Senators concerned that treaties restrict U.S. inter-
ests. Increasingly, however, resistance to multilateral treaties has come
from the executive branch as well. The following discussion explores both
the traditional and emerging trends of U.S. behavior toward the interna-
tional legal system. 

U.S. AMBIVALENCE TOWARD 
INTERNATIONAL LEGAL REGIMES

The United States can be credited as one of the founders of the modern
system of international law. Moreover, its own founding as a country was
based on the idea that a system of constitutional law, that is the rule of law,
was superior to and more just than rule by a king. Nevertheless, the histo-
ry of the past century reveals that in the United States the desire to create
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international laws in support of national and global security is counteract-
ed by fears that international legal obligations will injure U.S. interests
and sovereignty.

The struggle between these two views of U.S. involvement in internation-
al law, which could be identified as pro-engagement and pro-sovereign-
ty,12 has restrained U.S. global leadership and has weakened the interna-
tional regimes themselves.  Oftentimes, the result of the tension between
these two views is that the United States supports the application of inter-
national legal instruments to other countries, but seeks to exempt its
behavior from their provisions. 

One scholar of U.S. policies toward the UN described this state of affairs
as “seeming intractable contradictions in American perspective [that]
have resulted in an almost perpetual crisis in U.S. relations with the very
bodies it has worked to establish.”13 Before addressing the subject of the
costs associated with the U.S. approach, we explore how U.S. ambiva-
lence has shaped its participation in various international legal regimes in
the past century.

THE UNITED NATIONS AND THE LEAGUE OF NATIONS

The United States took its largest step into the global legal framework
with the creation of and entrance into the United Nations in 1945.14

Twenty-five years prior to the adoption of the UN Charter, however, the
United States declined to join the League of Nations, the first interna-
tional body organized to govern global peace and security. Although the
League was a product of the vision of U.S. President Woodrow Wilson,
opposition within the Senate blocked ratification of the treaty to enter into
the League (the Treaty of Versailles). 

Senator Henry Cabot Lodge, Chair of the Senate Foreign Relations
Committee, led the campaign against the League of Nations. He evoked a
theme that recurs in debate on multilateral treaties to this date, that is, the
risk to sovereignty posed by multinational institutions:  

I want to keep America as she has been — not isolated, not pre-
vent her from joining other nations for these great purposes —
but I wish her to be the master of her fate. ...I want her left in a
position to do that work and not submit her to a vote of other
nations with no recourse except to break a treaty she wishes to
maintain.15
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The League of Nations went forward without the participation of the
United States, but collapsed when it was unable to prevent the aggressions
that led to World War II. 

After the bombing of Pearl Harbor, the isolationist impulses in the United
States gave way to military engagement, and the United States took the
lead in the creation of the United Nations. But the United States agreed to
be a part of the UN only on condition of having a veto in the Security
Council – a prerogative also granted the other victors in World War II. At
U.S. insistence, China’s seat in the United Nations and in the Security
Council was held by Taiwan until 1972. 

Despite the U.S. role as host to the UN, and the general support that the
U.S. public has expressed in favor of the UN,16 a vocal faction of the U.S.
government expresses wariness, and often times hostility, toward the UN.
Jesse Helms, onetime Chair of the Senate Foreign Relations Committee,
acts as one of the most vociferous critics of the UN and views the UN as
a U.S.-funded threat to sovereignty: 

[T]he United Nations has moved from facilitating diplomacy
among nation-states to supplanting them altogether. The inter-
national elites running the United Nations look at the idea of
the nation-state with disdain; they consider it a discredited
notion of the past that has been superseded by the idea of the
United Nations.  . . . Nation-states, they believe, should recog-
nize the primacy of these global interests and accede to the
United Nations’ sovereignty to pursue them.17

In addition to the perceived threat to U.S. sovereignty, critics objected to
the inefficiencies of the UN bureaucracy and other states’ use of the UN
to press agendas unfavorable to the U.S. These criticisms of the UN with-
in Congress resulted in U.S. refusal to pay its allotted UN dues.

In 1985, President Reagan became the first President to approve a
Congressional effort to withhold dues, citing the need for reforms.18

Withholding of funds continued until 1999, and by that time the United
States owed the UN over one billion U.S. dollars in unpaid dues. The with-
holding of dues was based in large part on U.S. legislation that unilateral-
ly capped the U.S. contribution to costs of UN peacekeeping efforts and
on the desire to reform the UN (including reducing bureaucracy and
ensuring preservation of sovereignty).19 The issue of payment of UN dues
became a bargaining chip to force concessions on highly contentious
political issues. For example, Congress conditioned payment of arrears on
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a restriction of funding for international family planning organizations
that perform abortions using their own funds.20 Congressmen also
attempted to condition payment on passage of legislation to prohibit coop-
eration with the International Criminal Court.21

The legality of the U.S. decision to unilaterally withhold its dues was the
subject of much debate within the U.S. government. The UN Charter states,
“The expenses of the Organization shall be borne by the Members as
apportioned by the General Assembly.”22 John Bolton, presently U.S.
Under Secretary of State for Arms Control and International Security and
a prominent advocate of the sovereigntist viewpoint, argued that withhold-
ing the dues was not illegal and that “the U.S. shall meet its commitments
when it is in its interests to do so and when others are meeting their obli-
gations as well.”23 Critics countered that the withholding was a
Congressional maneuver around a binding treaty obligation: “If we want to
get out of the United Nations, then let us vote to do that. If we want to say
we will never spend another cent in the United Nations, let us vote to do
that. But to first give our word that we will pay what we contractually owe
and then . . . to say we break our word, we can’t do that.”24 Moreover, aside
from the question of the legality of the U.S. action, the lack of funding left
the UN in “financial crisis” and many feared its imminent collapse.25

In 1999, Congress passed legislation for the United States to pay $926
million in back dues “if the United Nations reformed its huge bureaucra-
cy and cut the U.S. share of its financial burden.”26 Prior to September 11,
only $100 million of the money allocated for payment to the UN had been
sent. After the September 11 terrorist attacks, the House of
Representatives unanimously approved legislation for payment to the UN
of $582 million in back dues.27 The concern that the UN threatened U.S.
sovereignty yielded to the understanding that cooperative efforts are need-
ed to combat threats to national and global security. Representative Tom
Lantos of California, a senior member in the House International
Relations Committee, argued to House members that “we cannot ask the
United Nations to bring freedom to difficulties-possessed people, battle
terrorism, resolve international conflicts and conduct extensive peace-
keeping operations, and yet fail to pay our dues…”28

The House members concluded that funding the UN will not only facili-
tate cooperative efforts, but will also ensure that the UN is attentive to the
U.S. agenda: “Meeting our financial obligations to the United Nations will
help to ensure that our policymakers can keep the focus on broad policies
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that unite the members of the Security Council in the fight against global
terrorism.”29

For the United States, paying its dues has been at least as much about
whether the United Nations will follow the U.S. agenda, as whether it
should comply with its treaty obligations.

THE INTERNATIONAL HUMAN RIGHTS LEGAL SYSTEM

Along with the end of World War II and the creation of the UN came the
development of the international legal system of human rights. The United
States, a principal founder of the system, has rejected significant human
rights treaties, in several instances because it does not want to be held to
the same standards as other states.  

International Criminal Justice

At the end of World War II, the United States led the cause of international
criminal law in bringing the perpetrators of the holocaust to justice. In the
Nuremberg trials, the United States “took the lead in establishing a system
of law by which certain categories of international criminals would be
brought to justice through a fair trial where the defendants’ rights were
respected.”30 U.S. Supreme Court Justice Robert H. Jackson, Chief
Prosecutor for the United States at the Nuremberg trials, believed the tri-
als were developing binding laws not only for the prosecution of the Nazis
but to govern the conduct of all of humanity:

In untroubled times, progress toward an effective rule of law in
the international community is slow indeed. Inertia rests more
heavily upon the society of nations than upon any other socie-
ty. Now we stand at one of those rare moments when the
thought and institutions and habits of the world have been shak-
en by the impact of world war on the lives of countless millions.
Such occasions rarely come and quickly pass. We are put under
a heavy responsibility to see that our behavior during this
unsettled period will direct the world’s thought toward a firmer
enforcement of the laws of international conduct, so as to make
war less attractive to those who have governments and the des-
tinies of peoples in their power.31

The role of the United States in the Nuremberg trials signaled the endorse-
ment of and adherence to international law as a means of protecting U.S.
interests and safeguarding the rights of all individuals. The legacy of the
Nuremberg trials includes the war crimes tribunals for the Former
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Yugoslavia and Rwanda, and the International Criminal Court (ICC).
“[T]he international community has embraced the key concepts Jackson
and the tribunals stood for: the universal unacceptability of certain crimes
and accountability of both individuals and heads of state for the commis-
sion of such crimes.”32 But as we discuss in Chapter 9, the United States
refuses to participate in the ICC, largely because of its objection to the fact
that U.S. nationals would be subject – along with nationals of other states
– to the jurisdiction of an international court. In addition to refusing to rat-
ify the statute establishing the International Criminal Court, the United
States has actively worked to limit its authority. The United States, once
the leader of international criminal justice, now opposes its most signifi-
cant application.

The Human Rights Treaty System

Corresponding with the development of international criminal law, human
rights protections were incorporated into the UN Charter and the 1948
Universal Declaration of Human Rights. Although a nonbinding UN
General Assembly resolution, the Universal Declaration aimed to be a
“common standard of achievement for all peoples and all nations.”33 The
UN Commission on Human Rights was established in 1946, and the
Convention on the Prevention and Punishment of the Crime of Genocide
was adopted in 1948 and entered into force in 1951. Americans, including
Eleanor Roosevelt, played a key role in the drafting and development of
key human rights instruments.

Yet, there has been strong political opposition within mainstream U.S. pol-
itics to the idea that the United States should be judged by the standards
of human rights treaties. In addition to the general concerns about sover-
eignty, opponents viewed the laws as too vague, believed that with their
concentration on social issues they might infringe on states rights, and
feared they would confer rights on U.S. citizens to sue their government.34

For example, opponents feared that the Convention on Genocide, signed
by the United States in 1948 but not ratified until 1988, would be used as
the basis for a legal claim that U.S. polices toward African-Americans or
Native Americans constituted genocide.35

In the 1950s, Senator John Bricker led a movement to halt U.S. entrance
into human rights treaties. Bricker and his followers, supporters of states’
rights and opponents of civil rights, sought an amendment to the
Constitution to make it “impossible for the United States to adhere to
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human rights treaties.”36 Bricker explained that his purpose was to “bury
the so-called Covenant on Human Rights so deep that no one holding high
public office will ever dare to attempt its resurrection.”37

According to the proposed amendment, treaties would only be effective
“through legislation which would be valid in the absence of treaty.”38 The
amendment would thus ensure that treaties could no longer be self-exe-
cuting (made effective without passage of implementing legislation) and
would “make clear that treaties would not override the reserved powers of
the states.”39

The amendment was defeated, but, in exchange, the Eisenhower adminis-
tration promised that the United States would not enter into any more
human rights treaties.40 Not until the Carter administration did the United
States re-commit to entering into human rights treaties. Since then, the
human rights treaties that have been ratified, the International Covenant
on Civil and Political Rights, and the Convention Against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, have been
made subject to considerable reservations and conditions, which critics
argue prevent the United States from adhering domestically to its treaty
commitments.41 Essentially, the United States has ratified these treaties in
a manner that will not make any changes to existing laws.42 Moreover, the
United States has not yet ratified the Convention on Discrimination
against Women (CEDAW),43 the Covenant on Economic, Social and
Cultural Rights (CESCR) and the Convention on the Rights of the Child
(CRC). The failure to ratify the CRC is a distinction that the United States
shares with only one other country – Somalia. 

Certainly, the United States stands as a leader in the defense and protec-
tion of human rights, but it refuses to do so as a full participant within the
treaty-based human rights regime. One result of this policy may be that as
global norms evolve, the protections guaranteed by the United States will
fall short of those developing in the international legal system. 

THE INTERNATIONAL COURT OF JUSTICE

U.S. participation in the International Court of Justice (ICJ or World
Court) offers another example of U.S. insistence on exceptional treatment
under international law. The World Court, founded in 1945, was estab-
lished by the UN Charter as “the principal judicial organ of the United
Nations.”44 It replaced the Permanent Court of International Justice, which
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had been operating since 1922. As with other international institutions set
up at the time, the United States had a leading role in its formation. The
two main responsibilities of the ICJ are to settle disputes submitted by
states (contentious cases) and to give advisory opinions on legal questions
referred to it by authorized UN bodies. 

States must consent to having their cases heard by the ICJ, and under
Article 36.2, a state party is permitted to accept compulsory jurisdiction
over any contentious case where other involved states have also given
such an acceptance. The United States accepted compulsory jurisdiction
in 1946, but in so doing, the Senate attached a condition that exempted
the World Court’s jurisdiction from “disputes with regard to matters
which are essentially within the domestic jurisdiction of the United
States as determined by the United States”45 (emphasis added). This pro-
vision, known as the Connally Amendment (after Tom Connally, chair of
the Senate Foreign Relations Committee), violated the provision of the
ICJ Statute establishing that “in the event of a dispute as to whether the
Court has jurisdiction, the matter shall be settled by the decision of the
Court.”46 The Connally Amendment also ignored the fundamental prin-
ciple of law “that no one can judge his own case.”47 In the words of
Ernest A. Gross, U.S. Ambassador to the United Nations in the early
1950s, “[i]nsistence upon keeping the key to the courthouse in our pock-
et is strangely out of keeping with the traditional American respect for
the judicial process as prime guarantor of the rule of law.”48 Thus, from
the beginning of the World Court, the United States reserved the option
to refuse equal application of the law to its actions.

Then, in 1984, Nicaragua brought a case against the United States in
the World Court for laying mines in Nicaragua’s harbor and funding
and training a rebel group (the contras) to overthrow the existing gov-
ernment. Nicaragua claimed that “the United States of America is
using military force against Nicaragua and intervening in Nicaragua’s
internal affairs, in violation of Nicaragua’s sovereignty, territorial
integrity and political independence and of the most fundamental and
universally-accepted principles of international law.”49 The United
States strenuously objected that the ICJ did not have jurisdiction over
the case. The conflict in Central America was a political issue and not
a legal one, the United States argued, and the ICJ “was never intended
to resolve issues of collective security and self-defense and is patently
unsuited for such a role.”50
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The ICJ rejected the U.S. argument, ruling that it was authorized to adju-
dicate questions of collective security and self-defense. In response, the
United States withdrew from the proceedings and also withdrew from the
compulsory jurisdiction of the Court. In defense of the U.S. withdrawal,
Jeane Kirkpatrick, then U.S. ambassador to the United Nations, explained
that “[t]he court, quite frankly, is not what its name suggests, an interna-
tional court of justice. It’s a semi-legal, semi-juridical, semi-political body
which nations sometimes accept and sometimes don’t.”51 A minority of
Senators voiced outrage over the U.S. handling of the Nicaragua case, and
proposed an unsuccessful amendment to bar funding to international
organizations unless the United States rejoined and accepted the compul-
sory jurisdiction of the ICJ:

We have praised the Court when it has ruled in favor of the
United States, but international law became an inconvenience
that stood between the United States and the forceful overthrow
of the Sandinista regime in Nicaragua. The only appropriate
national posture given the current world situation is to advance
the rule of international law. The other option is the jungle. And
terrorism is the great weapon of the jungle. By our actions we
have only enhanced the ability of the Pol Pots, the Khomeinis,
and the Qadhafis to work their will in the world of lawlessness.
We are denying an institution which, however imperfect, holds
out some promise of a future system by which nations can
resolve their differences peacefully.52

The ICJ ultimately ruled in favor of Nicaragua without the partic-
ipation of the United States, and ordered, among other things, U.S.
payment of reparations to Nicaragua. An effort to enforce the
judgment in the UN Security Council was vetoed by the United
States. The United States refused to pay the reparations; after
elections brought a new government in Nicaragua, the countries
settled the matter. The United States has not reinstated its accept-
ance of the compulsory jurisdiction of the Court.53

U.S. RESPONSE TO TERRORISM AFTER 9/11

The U.S. response to the September 2001 terrorist attacks includes ele-
ments of engagement and protection of sovereignty, but has more of a mul-
tilateral character than U.S. actions in other areas examined in this study.

The United States led military operations in Afghanistan in concert with
selected other countries. The Security Council was essentially sidelined,
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though it is charged by the UN Charter with the maintenance of interna-
tional peace and security. On September 12, 2001, the Security Council
adopted resolution 1368 condemning the attacks. While the preamble
referred to “the inherent right of individual or collective self-defence in
accordance with the [UN] Charter,” the resolution did not expressly
authorize military action and referred to the Security Council’s “readiness
to take all necessary steps” (emphasis added), indicating that the Security
Council might later take some role with respect to military action, at least
to authorize it clearly. No such role was assumed, however, and the United
States and its allies interpreted the reference to self-defense as approval of
the military operations. There has been no openly voiced dissent to this
interpretation by UN member states. Subsequently, with U.S. support, the
Security Council and the UN secretariat have played a central part in
forming and securing a post-Taliban regime in Afghanistan. 

Regarding apprehension, detention and prosecution of suspected terrorists,
the United States has hewed to a unilateralist path. The United States has
ignored calls for the establishment of an ad hoc international tribunal to try
suspects on the model of the tribunals for Rwanda and the former
Yugoslavia. The United States also has declined a priori to treat captured
members of Taliban forces as prisoners of war under the Third Geneva
Convention, although the convention requires that determination of status
in case of doubt be done by a competent tribunal (Geneva Conventions
1949, Art. 5, Third Geneva Convention). Further, there is a good case that
such persons do qualify as prisoners of war, and giving them prisoner of
war status would promote reciprocity in treatment of U.S. soldiers . 

In responding to the general threat of terrorism post-September 11, the
United States has adopted a strategy of engagement relying on the United
Nations and multilateral treaties, taking full advantage, however, of its
powerful position within the UN system. As noted earlier, Congress final-
ly approved payment of back dues to the United Nations. In another high-
ly significant move, the United States led the Security Council in the
adoption of Resolution 1373 on September 28, 2001. The resolution made
instant global law,54 requiring all states to implement measures to sup-
press financing of terrorist operations; deny safe haven to terrorists; elim-
inate the supply of weapons to terrorists; bring persons who finance, plan,
or perpetrate terrorist acts to justice, and cooperate with other states in
doing so; and employ effective border controls to prevent the movement
of terrorists. Among other things, it also “notes with concern the close
connection between international terrorism and transnational organized
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crime, illicit drugs, money-laundering, illegal arms-trafficking, and illegal
movement of nuclear, chemical, biological and other potentially deadly
materials…,” and calls for a global response through national, sub-region-
al, regional and international cooperation.

As an indication of the seriousness with which the mandate to take these
measures is regarded, the resolution establishes a committee to monitor
implementation consisting of all Security Council members, the
“Counter-Terrorism Committee,” chaired by Britain. The committee has
been considering and responding to reports on compliance with the reso-
lution which all states were required to submit by the end of 2001. So far,
the level of participation by states has been very high, likely both a signal
of the importance that they attach to accomplishing the objectives of the
resolution and a recognition of the priority given the resolution by the
Security Council and the United States.

The Security Council was able to require all states to take the identified
measures because the resolution was adopted pursuant to its powers under
Chapter VII of the UN Charter. Under that chapter, once the Security
Council determines that there is a threat to international peace and secu-
rity, it has the authority to obligate states to comply with the measures it
determines are appropriate to meet the threat. Such measures have includ-
ed in the past economic sanctions, the use of military force, and estab-
lishment of international tribunals. Resolution 1373 marks the first time,
however, that the Security Council has made such a far-reaching interven-
tion into how states are to organize their national legal systems.

Such global law-making is ordinarily done through multilateral treaties
like those analyzed in this study. In fact, there is one treaty that sought to
accomplish a key objective of Resolution 1373: the suppression of financ-
ing for terrorist operations. Like the resolution, the International
Convention on the Suppression of Financing of Terrorism requires states
parties to criminalize collecting and providing funds for terrorists and to
freeze funds used to support terrorism. The treaty also requires states to
direct financial institutions to take steps, e.g. to identify the real owners of
accounts, to ensure that funds the institutions handle are not being used to
support terrorist operations. This requirement is paralleled by the more
general requirement of the resolution that states prohibit their nationals
from making funds and services available to persons engaged in or finan-
cially supporting terrorist operations. Negotiation of the treaty was con-
cluded in 1999, and it entered into force in April 2002. But it will only
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apply to states parties, and it may be years before a large number of states
are parties. Resolution 1373 applies to all states, and was law the moment
it was adopted. Moreover, the resolution is more demanding, for example
requiring states to “freeze without delay” funds for the support of terror-
ist operations, while the treaty requires states to freeze such funds by
“appropriate measures, in accordance with its domestic legal principles.”

Thus the United States, with the support or acquiescence of other states on
the Security Council, employed the Council’s vast powers under the UN
Charter to circumvent the cumbersome and time-consuming processes of
treaty negotiation and then ratification pursuant to each state’s constitu-
tional procedure. Resolution 1373 in effect was an order from on high to
the world’s states, as opposed to a political process in which they partici-
pated. This has its obvious advantages: speed and avoidance of the neces-
sity of gaining the consent of parliaments in countries whose ratification
procedure requires legislative approval. One such country, of course, is the
United States, whose Senate has been notoriously slow and recalcitrant in
giving advice and consent to treaty ratification. The Senate certainly
would have taken this attitude with respect to the convention on suppres-
sion of financing of terrorism prior to the September 2001 attacks because
of its intrusion into the workings of financial institutions.

Disadvantages are not as obvious but are potentially consequential. One is
the foregoing of the deliberate consideration of issues that would accom-
pany negotiation of a treaty, in this case, for example, privacy issues relat-
ing to transparency of financial transactions, and refugee rights in relation
to border controls. Another is the lack of in-depth consent from each
country’s political institutions, which may result in a lack of commitment
to implementation. A third is the lack of democracy in international poli-
cy-making, bolstering the already pervasive resentment of the Security
Council and the United States and other powerful countries, resentment
which in turn can impede international cooperation in achieving worth-
while goals across a range of issues.

The use of the Security Council as a law-making institution demands care-
ful scrutiny. The five permanent members of the Security Council hold
veto power over all Security Council decisions. When the UN Charter was
written, China, France, the Soviet Union, the United Kingdom and the
United States were named as the permanent members, and in more than
five decades, despite insistent demands for reform, the veto power has not
been modified, nor have any other states been given comparable status.
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That means that major countries are frozen out of decision making on mat-
ters of international peace and security, notably India, the world’s second
largest country, but also many others from both the developed and devel-
oping world. Because the Security Council fails to adequately represent the
worlds’ states and people, its use to create global law is problematic. The
Council’s lack of representativeness may make law it enacts less effica-
cious than law created through a widely subscribed to multilateral treaty.

It may be that Resolution 1373 will turn out to be an exceptional case.
With respect to terrorism, post-September 11, the United States has shown
itself to be ready to make use of the more traditional law-making tech-
nique of multilateral treaties. After the attacks, the Bush administration
submitted the treaty on suppression of terrorist financing to the Senate for
its advice and consent to ratification, along with a treaty on terrorist
bombing. The Senate approved both treaties, and President Bush ratified
them on June 26, 2002. The United States is now party to all 12 existing
global treaties relating to terrorism. For the most part, these treaties con-
cern specific proscribed acts like hijacking of aircraft, violent acts in air-
ports, violent acts on ships, taking of hostages, and attacks on diplomats.
They require states to enact legislation enabling prosecution of persons
committing the acts, and to either prosecute suspects or extradite them to
states with jurisdiction who so request. Additionally, the United States has
participated in negotiations for the creation of a convention on nuclear ter-
rorism and, in the most recent round of negotiations, on a comprehensive
convention on terrorism that would apply to all terrorist acts.

RECURRENT THEMES OF U.S. TREATY POLICY

Looking from the history of the past century to the current state of U.S.
behavior, it is clear that “[e]ight decades after the great debate of the
League [of Nations], Americans still have not resolved their differences
over the effect on national sovereignty of participation in international
arrangements.”55 The original ideas of isolationists have evolved with the
recognition that the United States must be a global leader. However, the
fear of entrance into multilateral legal institutions whenever they might
actually limit the United States in any significant way has not subsided.
There is a strong and influential segment of U.S. policymakers that
believes that the United States should rely mainly on its own strength
rather than treaties to protect its interests and its sovereignty. This trend
has been more pronounced since the Bush administration came to office.
One supporter of this view, Charles Krauthammer, proclaimed: “This
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decade-long folly—a foreign policy of norms rather than of national inter-
est—is over.”56

U.S. resistance to a law-governed multilateralism is manifested in its dis-
regard of obligations imposed by treaties it has ratified, and also by a pat-
tern of shaping treaties during negotiations only to later reject them. These
trends are described briefly below; then the following chapters examine
U.S. policies with respect to specific security-related treaties.

DISREGARD OF OBLIGATIONS AFTER RATIFICATION

The United States has adopted a comply-when-expedient policy in deal-
ing with many of its treaty obligations. For instance, the Nuclear
Nonproliferation Treaty obligates the United States to “pursue negotia-
tions in good faith on effective measures relating to cessation of the
nuclear arms race at an early date and to nuclear disarmament,” but the
United States has not integrated this disarmament obligation into its
national nuclear policy. Instead the January 2002 Nuclear Posture Review
plans for the maintenance of large and modernized nuclear forces for the
indefinite future. Despite its own disregard of its disarmament obligations
under the NPT, the United States has taken on the role of confronting cer-
tain countries that are or may be in violation of their NPT obligations.

As a party to the Chemical Weapons Convention, the United States is
obligated to meet reporting and inspection requirements, but Congress
passed legislation that restricts U.S. compliance. The Biological Weapons
Convention prohibits the United States from manufacturing bio-
weapons, but in the late 1990s, the United States built a test bomb and
weaponized anthrax. These activities, which would certainly be viewed
as non-compliant if done by a different country, were performed in
secret. As a party to the United Nations Framework Convention on
Climate Change, the United States is obligated to take “precautionary
measures to anticipate, prevent or minimize the causes of climate
change.” However, the Bush administration’s policy on decreasing emis-
sions is largely unenforceable and will not likely reduce emissions below
predicted levels. And in a swift departure from a thirty-year security
regime with Russia, the United States withdrew from the Russian-U.S.
Anti-Ballistic Missile Treaty. The majority of world opinion, including
that among U.S. allies, was that this was an ill-considered step that
would, on balance, harm global security.
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U.S. ROLE IN SHAPING THE TERMS OF AGREEMENTS

ONLY TO REJECT THEM

Another recent trend in U.S. treaty policy is its participation in the nego-
tiations and shaping of multilateral treaties only to refuse to sign or ratify
them when they are completed. In recent years, the United States negoti-
ated but did not join a number of significant and widely popular security-
related treaties.

In negotiations for the ICC, the U.S. vigorously pushed for a variety of
proposals. Some were successful, like those regarding due process protec-
tions, and some were not, like the attempt to secure a larger role for the
Security Council. President Clinton signed the ICC Statute, but Clinton
did not recommend its ratification until states parties further compro-
mised on issues of “concern” to the U.S. The Bush administration notified
the UN that it will not seek ratification of the treaty. The U.S. negotiated
and signed the CTBT and the Kyoto Protocol, and played a central role in
shaping their provisions. Yet, first the Senate and now the Bush
Administration oppose their ratification. As for the BWC Protocol, which
was intended to strengthen the Biological Weapons Convention, the
United States endorsed the Protocol’s framework, negotiated and achieved
compromises to protect its perceived interests, and then rejected the draft
before it was even finalized, killing the chances of its completion.
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2
THE NUCLEAR NONPROLIFERATION TREATY

The Nuclear Nonproliferation Treaty (NPT) is second only to the United
Nations Charter in the number of states parties. One hundred and eighty-
seven states are parties; the only non-parties are India, Pakistan, Israel,
and Cuba. It is also the only security agreement that permits two classes
of members: states acknowledged to possess nuclear weapons and com-
mitted to negotiate their elimination, and states barred from acquiring
them. The NPT was signed in 1968 and entered into force in 1970. Its ini-
tial duration was 25 years. In 1995 it was extended indefinitely.

ORIGINS

In 1961, the UN General Assembly unanimously adopted an Ireland-spon-
sored resolution which stated that an increase in the number of States
possessing nuclear weapons is growing more imminent  and called on all
states to secure the conclusion of an international agreement  to prevent
that development.57 In the summer of 1965, the United States and the
Soviet Union introduced draft treaties in the Eighteen Nation
Disarmament Committee (ENDC) in Geneva, the predecessor to today s
Conference on Disarmament. The drafts simply prohibited the acquisition
of nuclear weapons by and transfer of such weapons to non-possessing
states. That fall, going far beyond the United States and Soviet proposals,
a resolution adopted by the General Assembly formulated the principles
on which the treaty should be based.58 Sponsored by Brazil, Burma,
Ethiopia, India, Mexico, Nigeria, Sweden, and the United Arab Republic
(Egypt), it was adopted by a vote of 93 to zero, with five abstentions.59

The resolution called upon the ENDC to negotiate a treaty based on the
following main principles:
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a. The treaty should be void of any loop-holes which might permit
nuclear or non-nuclear Powers to proliferate, directly or indi-
rectly, nuclear weapons in any form;

b. The treaty should embody an acceptable balance of mutual
responsibilities and obligations of the nuclear and non-nuclear
Powers;

c. The treaty should be a step toward the achievement of general
and complete disarmament and, more particularly, nuclear dis-
armament;

d. There should be acceptable and workable provisions to ensure
the effectiveness of the treaty;

e. Nothing in the treaty should adversely affect the right of any
group of States to conclude regional treaties in order to ensure
the total absence of nuclear weapons in their respective territo-
ries (GA Res. 1965).

As negotiations proceeded, in accordance with these principles, two fun-
damental provisions were added to the non-acquisition and non-transfer
provisions proposed by the United States and the Soviet Union. Reflecting
principles (b) and (c), one was a pledge to negotiate nuclear disarmament
set forth in Article VI. It requires each NPT state party to “pursue negoti-
ations in good faith on effective measures relating to cessation of the
nuclear arms race at an early date and to nuclear disarmament, and on a
treaty on general and complete disarmament under strict and effective
international control.” Reflecting principle (b), the second provision, con-
tained in Article IV, was a promise of assistance to non-nuclear weapon
states with research, production and use of nuclear energy for peaceful
purposes. The prohibitions on acquisition and transfer of nuclear weapons
are set forth in Articles I and II. In Article III, non-nuclear weapon states
also agreed to accept “safeguards” against the diversion of nuclear mate-
rials to weapons under the auspices of the International Atomic Energy
Agency (IAEA). The safeguards do not apply to the nuclear weapon
states. Article IX defines a nuclear weapon state as one which had manu-
factured and exploded a nuclear weapon or other nuclear explosive device
prior to January 1, 1967, that is, the United States, the Soviet Union (and
its successor state, Russia), the United Kingdom, France and China. The
first three were parties to the NPT at its inception; France and China did
not join the regime until two decades later. When they did, the set of five
nuclear weapon states parties to the NPT became the same as the set of
permanent members of the Security Council, the victors in World War II.
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Article X allows states to withdraw from the treaty upon three months
notice to states parties and the Security Council of “extraordinary events”
related to the treaty that the withdrawing state decides have jeopardized its
“supreme interests.”

For non-nuclear weapon states, there were three main perceived benefits
to entering into the NPT. One was to enhance security by preventing the
further spread of nuclear weapons, including in the region of concern to a
given state. This has remained fundamental to most states, and accounts
for the continuing strong support for the NPT by countries bitterly disap-
pointed by the lack of compliance with the disarmament obligation. A sec-
ond benefit for many was the promise of assistance with the development
of nuclear power. The third was the nuclear weapon states’ promise to
engage in good faith negotiations on nuclear disarmament. 

At the time the treaty was negotiated, the second advantage relating to
nuclear power loomed large. Non-nuclear weapon states wanted to prevent
the obligation of non-acquisition of nuclear weapons and accompanying
IAEA safeguards from impeding development of nuclear power. They also
saw the Article IV promise as balancing their non-acquisition obligation.
As Mohamed I. Shaker explains in his three-volume study of the NPT:

Fears were expressed by the [non-nuclear weapon] States that
the NPT, by instituting such a control on their peaceful nuclear
activities in order to prevent the proliferation of nuclear
weapons, would hamper their full access to the knowledge and
technology of the peaceful atom most needed for their future
progress and prosperity; that international inspection might
turn into industrial espionage; and that the Treaty would place
them at the mercy of the nuclear-weapon States which would
continue to enjoy their privileged position as the major suppli-
ers of nuclear fuel and necessary equipment. 

Freedom to exploit the atom for peaceful purposes to the bene-
fit of the non-nuclear-weapon States was considered by the lat-
ter as the most tangible counterparts to their renunciation to
acquire nuclear weapons.60

Extravagant rhetoric prevailed, reflected in Article IV itself, which refers
to an “inalienable right” to develop nuclear energy for peaceful uses. One
analyst writing from the perspective of the developing world claimed that
“the problem of human dignity is increasingly becoming one of maximiz-
ing participation in the nuclear age.”61 This view was not restricted to
developing countries. The Italian representative to the ENDC saw Article
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IV as codifying a new human right,62 and Willy Brandt, foreign minister
for West Germany, stated that West Germany would not accept anything
that hindered the peaceful use of nuclear energy, as its future as an indus-
trial state depended on this principle.63 Continuing the U.S. “Atoms for
Peace” initiative of the 1950s that had led to the formation of the IAEA, a
paradox was built into the NPT at its inception: It promotes nuclear power
programs which in turn provide a foundation of nuclear materials and
expertise for any state wishing to acquire nuclear weapons.

The disarmament obligation has been the primary focus of NPT review
conferences held every five years. This chapter is mostly devoted to
explaining how understanding of the nature and content of that obligation
has evolved and to assessing the current state of compliance. The negoti-
ating history of Article VI is illuminating. The United States and the
Soviet Union preferred to make no linkages to nuclear disarmament other
than in the treaty’s preambular provisions. Non-nuclear weapon possess-
ing countries, on the other hand, sought such linkages. In 1965, Sweden
and India advocated a “package” solution linking an agreement on non-
proliferation with a variety of measures, including security assurances
against the use of nuclear weapons, a freeze on the production of nuclear
weapons, a comprehensive test ban and a cutoff of production of fissile
materials for nuclear weapons.64 Later, India proposed an article prohibit-
ing the manufacture of nuclear weapons, and also suggested an article
affirming that nuclear weapon states would “undertake” nuclear disarma-
ment measures.65 Many countries sought a guarantee of non-use of
nuclear weapons against states that had agreed not to acquire such
weapons based on the need for balance in treaty obligations.66 The United
States opposed this proposal due to military resistance to limiting U.S.
options.67 As a compromise approach, Mexico proposed an obligation “to
pursue negotiations in good faith” on agreements on a test ban, cessation
of manufacture of nuclear weapons, and elimination of nuclear weapons
and the means of their delivery.68 Brazil made a similar proposal.69 In the
end, the United States and the Soviet Union would accept only an obliga-
tion of good-faith negotiation on cessation of the nuclear arms race and
nuclear disarmament without reference to any specific measures.

The history makes clear, as Shaker remarks, that it “was generally felt that
negotiating was not an aim in itself but a means to achieve concrete results
at the earliest possible date.”70 The insistence upon the disarmament obli-
gation was tied to the perception of the need for balance in treaty obliga-
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tions, as stated in principle (b) of the 1965 General Assembly resolution.
Shaker elaborates that the Article VI responsibility of the nuclear weapon
states “was looked upon by the non-nuclear-weapon States not only in the
context of achieving a more secure world but as a quid pro quo for the lat-
ter’s renunciation of nuclear weapons.”71 A statement by Brazil’s repre-
sentative is illustrative: “It seems to us imperative that the obligations
imposed on the non-nuclear nations should be met on the other side by
significant commitments related to the subject matter of the treaty.”72

While particular measures were not included within Article VI, they
remained prominent in the international disarmament agenda. The NPT
preamble refers to a comprehensive test ban and to “the cessation of the
manufacture of nuclear weapons, the liquidation of all their existing stock-
piles, and the elimination from national arsenals of nuclear weapons and
the means of their delivery.” And significantly, at the first session of the
ENDC after the NPT was opened for signature on July 1, 1968, the United
States and the Soviet Union proposed an agenda under a heading taken
from Article VI and including measures that had been proposed for inclu-
sion within Article VI:

1. Further effective measures relating to the cessation of the
nuclear arms race at an early date and to nuclear disarmament.
Under this heading members may wish to discuss measures
dealing with the cessation of testing, the non-use of nuclear
weapons, the cessation of production of fissionable materials
for weapons use, the cessation of manufacture of weapons and
reduction and subsequent elimination of nuclear stockpiles,
nuclear-free zones, etc.73

Also, on June 19, 1968, a week after the General Assembly approved the
NPT, the Security Council adopted Resolution 255 setting forth what has
come to be known as a positive security assurance. It “recognizes” that in
the event of aggressive threat or use of nuclear weapons, the Council and
its permanent members “would have to act immediately in accordance
with their obligations under the [UN] Charter” - that is, the Council would
have to act, possibly through military means, to restore international peace
and security. The resolution also welcomed the intention announced by the
United States, Britain and the Soviet Union to “provide or support imme-
diate assistance” in such a situation. Subsequently, in 1978, the United
States, Britain and the Soviet Union made declarations of negative securi-
ty assurances, that is, policies of non-use of nuclear weapons against states
complying with the NPT non-acquisition obligation, subject to certain
exceptions. The U.S. declaration stated:
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The United States will not use nuclear weapons against any
non-nuclear-weapons state party to the NPT or any comparable
internationally binding commitment not to acquire nuclear
explosive devices, except in the case of an attack on the United
States, its territories or armed forces, or its allies, by such state
allied to a nuclear-weapon state or associated with a nuclear-
weapons state in carrying out or sustaining the attack.74

In 1995, the United States, Britain, and Russia again made similar declara-
tions, this time joined by France and China.75 Security Council Resolution
984, adopted April 11, 1995, referred to the declarations and also positive
security assurances similar to that made in 1986.

None of this was enough for India, which refused to join the NPT due to
the vagueness of the disarmament promise and the lack of legally binding
negative security assurances.76 Ironically, apprehension that India would
go nuclear following China’s 1964 test was a major reason the United
States promoted negotiation of the NPT. The overt nuclearization of India
and then Pakistan in the late 1990s, signaled by their nuclear explosive
tests in 1998, highlighted the failure of the NPT nuclear weapon states
over the decades since the NPT entered into force in 1970 to fulfill their
disarmament promise. Indeed, the specific measures highlighted in NPT
negotiations and placed on the ENDC agenda have for the most part not
been achieved even today. This in turn over the years made it far more dif-
ficult to persuade India to make good on its longstanding anti-nuclear
rhetoric, which in fact was accompanied by considerable restraint in its
weapons program. Another non-NPT state, Israel, also has an operational
nuclear arsenal, which has caused great tension about the NPT among
other states in the Middle East bound by its non-acquisition obligation.
The fourth state outside the NPT, Cuba, is not alleged to be seeking
nuclear weapons, and has announced it will join the treaty.

RECENT DEVELOPMENTS

Until the 1995 Review and Extension Conference, the declared nuclear
powers steadfastly overlooked the fact that the treaty commits them to
eliminate their weapons. Selective reading permitted the focus to remain
on proliferation rather than disarmament. In 1995, however, in order to
obtain the indefinite extension of the treaty, the nuclear powers, in the
“Principles and Objectives for Nuclear Non-Proliferation and
Disarmament,” committed to negotiation of a Comprehensive Test Ban
Treaty by 1996, “immediate commencement and early conclusion of

24 Rule of Power or Rule of Law?



negotiation” of a ban on production of fissile materials for nuclear
weapons use, and “the determined pursuit by the nuclear-weapon States of
systematic and progressive efforts to reduce nuclear weapons globally,
with the ultimate goals of eliminating those weapons, and by all States of
general and complete disarmament under strict and effective internation-
al control.” Article VI remains the bedrock legal obligation, as it is set
forth in a treaty accepted through constitutional processes by the states
parties. However, the “Principles and Objectives” are political commit-
ments by the nuclear weapon states that have added weight given that they
are tied to a binding legal decision to extend the treaty indefinitely pur-
suant to its terms.

Two major developments marked 1996. Based on a text negotiated in the
Conference on Disarmament in Geneva, the General Assembly adopted
the Comprehensive Test Ban Treaty, and it was opened for signature. Also,
the International Court of Justice, the judicial branch of the United
Nations, issued an advisory opinion on the legality of threat or use of
nuclear weapons requested by the General Assembly.77

The ICJ explained that under humanitarian law, states must “never use
weapons that are incapable of distinguishing between civilian and mil-
itary targets,”78 and held that the threat or use of nuclear weapons was
“generally” contrary to international law.79 While a divided Court was
unable to reach a definitive conclusion regarding threat or use in an
extreme circumstance of self-defense in which the very survival of a
state is at risk, the overall thrust of the opinion was toward categorical
illegality. A National Academy of Sciences study, carried out by per-
sons well-versed in the realities of nuclear weapons and deterrence doc-
trines, found it “extremely unlikely” that any threat or use would meet
criteria of lawfulness set forth by the Court.80 While the ICJ did not
definitively find every conceivable threat or use of nuclear weapons to
be unlawful, the opinion strongly implies the illegality of the main doc-
trines of deterrence.81

In addition and unexpectedly, the Court, itself not satisfied with its
response to the General Assembly, unanimously provided an interpretation
of Article VI of the NPT, holding that it requires states “to pursue in good
faith and bring to a conclusion negotiations leading to nuclear disarma-
ment in all its aspects under strict and effective international control”
(emphasis added).82 While not expressly stated, the Court’s reasoning
makes it clear that this obligation draws on sources other than the NPT
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and therefore applies to those few states outside the NPT, including the
nuclear weapon possessing states of India, Pakistan, and Israel.83

By the April 2000 NPT Review Conference, the disarmament record was
bleak aside from the conclusion of CTBT negotiations in 1996 and ongoing
implementation of the 1994 START I treaty reducing U.S. and Russian
strategic nuclear arms. India and Pakistan had tested in 1998, and the U.S.
Senate declined to approve ratification of the CTBT in the fall of 1999.
Negotiations on a fissile materials treaty were stalled. A critical sticking
point was the insistence of some countries that the negotiations address
reduction of existing stocks as well as a cap on new production. Also, China
and other countries resisted such negotiations absent commitments on other
fronts to pursue nuclear disarmament comprehensively and to prevent an
arms race in outer space. The United States eventually conceded that it
would permit discussions on the latter two topics, but not negotiations. This
was rejected as inadequate. Underlying the stalemate was the U.S. drive for
missile defense. It pressured China to retain the option to produce more fis-
sile materials for any arsenal buildup desired to maintain a second-strike
option against a combined U.S. preemptive attack and missile shield.

At the 2000 review conference, the New Agenda group of Brazil, Ireland,
Mexico, New Zealand, South Africa, and Sweden took the lead in seek-
ing to reverse the negative developments and to press for disarmament
commitments.84 The group was formed in 1998, declaring the “need for
a new agenda” for a nuclear-weapon-free world (New Agenda
Declaration 1998). In 1998 and 1999 it sponsored General Assembly res-
olutions laying out disarmament measures and calling for the nuclear
powers “to demonstrate an unequivocal commitment to the speedy and
total elimination of their respective nuclear weapons and without delay to
pursue in good faith and bring to a conclusion negotiations leading to the
elimination of these weapons, thereby fulfilling their obligations under
Article VI” (GA Res. 1998; GA Res. 1999). The New Agenda group’s
influence was demonstrated at the outset of the 2000 review conference
by a joint statement by the five nuclear powers, a first for the NPT. “We
remain unequivocally committed to fulfilling all of our obligations under
the treaty,” the five wrote, “None of our nuclear weapons are targeted at
any state” (Statement of Permanent 5 2000). The word “unequivocally”
was a nod to the New Agenda’s drive to get the nuclear powers to “make
an unequivocal undertaking to accomplish the total elimination of their
nuclear arsenals and . . . to engage in an accelerated process of negotia-
tions.” (New Agenda Working Paper 2000).
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The New Agenda group was not satisfied with the nuclear powers’ state-
ment and demanded commitments not only to the elimination of nuclear
arsenals but also to a range of disarmament measures. By the end of the
conference, the New Agenda group and the nuclear weapon states were
engaged in separate negotiations that formed the basis for the outcome.
This development was most clearly demonstrated in the central passage of
the Final Document on 13 “practical steps for the systematic and progres-
sive efforts” to achieve nuclear disarmament.85 While many states had
their preferred language for these measures, the steps as agreed reflected
New Agenda demands. A key element was “an unequivocal undertaking
by the nuclear-weapon states to accomplish the total elimination of their
nuclear arsenals leading to nuclear disarmament, to which all states par-
ties are committed under Article VI” (step 6). That provision reportedly
was a sine qua non for the New Agenda group. Other steps restated exist-
ing commitments, such as support for a nuclear test ban, and included
measures favored by the New Agenda group but framed in language that
left some room for maneuvering by the five NPT nuclear weapon states.
They include:

• early entry into force of the Comprehensive Test Ban Treaty
(CTBT) and a moratorium on nuclear-weapons-test explosions
pending its entry into force (steps 1 and 2);

• “the necessity of negotiations” on a treaty banning the produc-
tion of fissile material for nuclear weapons, and agreement on
a program of work in the Conference on Disarmament “which
includes the immediate commencement of negotiations on such
a treaty with a view to their conclusion within five years” (3);

• “the necessity of establishing in the Conference on
Disarmament an appropriate subsidiary body with a mandate to
deal with nuclear disarmament” (4);

• “the principle of irreversibility to apply to nuclear disarma-
ment” (5);

• “early entry into force and full implementation of START II
and the conclusion of START III as soon as possible while pre-
serving and strengthening the ABM Treaty as a cornerstone of
strategic stability and as a basis of further reductions of strate-
gic offensive weapons” (7);

• “further efforts by the nuclear-weapon States to reduce their
nuclear arsenals unilaterally”(9a);
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• “increased transparency by the nuclear-weapon States with
regard to their nuclear weapons capabilities” (9b); 

• “further reduction of non-strategic nuclear weapons” (9c);

• “concrete agreed measures to further reduce the operational
status of nuclear weapons systems” (9d); 

• “a diminishing role for nuclear weapons in security policies to
minimize the risk that these weapons ever be used and to facil-
itate the process of their total elimination” (9e); 

• “the engagement as soon as appropriate of all the nuclear-
weapon States in the process leading to the total elimination of
their nuclear weapons” (9f); 

• “arrangements by all nuclear-weapon States to place, as soon as
practicable, fissile materials designated by each of them as no
longer required for military purposes under IAEA or other rel-
evant international verification and arrangements for the dispo-
sition of such material for peaceful purposes” (10);

• and “the further development of the verification capabilities
that will be required to provide assurance of compliance with
nuclear disarmament agreements for the achievement and
maintenance of a nuclear-weapon-free world” (13).

These commitments are widely understood to be “political” rather than
“legal” in nature. However, given that the agenda was adopted without
objection by the Review Conference, it represents all NPT states’ view of
what Article VI requires as of the year 2000. Further, the “unequivocal
undertaking” to eliminate nuclear arsenals clarifies the meaning of Article
VI, adding to and reinforcing the ICJ’s authoritative interpretation. New
Agenda representatives called the Final Document “a significant land-
mark” and Canadian Senator Douglas Roche, Chair of the Middle Powers
Initiative, an international civil society coalition, wrote that “a new
moment in nuclear disarmament has occurred.”86 However, speaking to
journalists immediately after the document was adopted, U.S. Ambassador
Robert Grey said that the undertaking “will have no more impact than it’s
had in the past . . . It’s more of the same.”87

The NPT outcome was strongly endorsed in the fall of 2000 by the
General Assembly in a New Agenda resolution that incorporated the 13
disarmament steps and went further in “affirm[ing] that a nuclear-
weapon-free world will ultimately require the underpinnings of a univer-
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sal and multilaterally negotiated legally binding instrument or a frame-
work encompassing a mutually reinforcing set of instruments.”88 In
explaining its vote for the resolution, the United States said that the 2000
NPT Final Document “is our guiding light for nuclear non-proliferation
and disarmament efforts.”89

ASSESSMENT OF COMPLIANCE
WITH NPT NONPROLIFERATION AND

DISARMAMENT OBLIGATIONS

Since 1970, the record of states’ compliance with the NPT obligation not
to acquire nuclear weapons is reasonably good. It is widely agreed that
virtually all NPT non-nuclear weapon states have met the non-acquisition
obligation. Iraq and North Korea are two exceptions. In the case of Iraq,
its nuclear weapons program was discovered in the wake of the Gulf War
when intensive inspections, backed by harsh sanctions, were instituted
under Security Council resolutions.90 The Security Council mandated that
Iraq end its nuclear, chemical, and biological weapons programs and prove
such termination to the satisfaction of international inspectors.
Inspections by the body (not the IAEA) established by the Security
Council were suspended in November 1998; negotiations are currently
underway regarding their resumption.91 Since 1998, the IAEA has verified
that safeguards on Iraq’s declared nuclear facilities are functioning; how-
ever, the IAEA emphasizes that this does not demonstrate compliance
with the Security Council mandate.92 Allegations persist that Iraq has
resumed its nuclear weapons program.93 North Korea appears to have had
a nuclear weapons program in the early 1990s, and failed to permit IAEA
inspections as required under its safeguards agreement. It has still not per-
mitted full IAEA inspections,94 and in October 2002 admitted to an exist-
ing program to develop nuclear weapons. The United States has also
alleged that Iran has a nuclear weapons program, though the IAEA has
declared Iran to be in compliance with its safeguard agreement.95

There has also been progress toward making the NPT universal, an objec-
tive repeatedly referred to in review conference documents over the
decades since 1970. South Africa relinquished its small nuclear arsenal
and joined the NPT as a non-nuclear weapon state; Brazil and Argentina,
both of which had nuclear weapons programs, did likewise; and former
Soviet republics including Ukraine and Kazakhstan turned nuclear
weapons on their territory over to Russia and joined the NPT as non-
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nuclear weapon states. However, the aim of including India, Pakistan, and
Israel as non-nuclear weapon state parties has not been achieved, nor has
there been any movement in that direction. It seems highly unlikely that
India, and therefore Pakistan, would join the NPT or a subsequent regime
absent a demonstrated practical process to achieve nuclear disarmament
involving the five NPT nuclear powers. The prospects for Israel’s joining
the NPT as a non-nuclear weapon state seem dependent at least on
achievement of a permanent peace settlement in the Middle East.

As for compliance with the Article VI disarmament obligation, in gener-
al there has been little progress since the Intermediate Nuclear Forces and
Strategic Arms Reduction Treaties (START) agreements negotiated in the
administrations of Ronald Reagan and the senior George Bush and that
of Gorbachev as well as the 1991 Bush-Gorbachev parallel unilateral
withdrawals of tactical nuclear weapons. France and Britain have
trimmed back their arsenals. CTBT negotiations were concluded in 1996,
and there has been no testing by a NPT-nuclear weapon state since 1996.
At present, the CTBT has no prospect of entering into force due to oppo-
sition to ratification in the U.S. Senate and the Bush administration as
well as the fact that India, Pakistan, and North Korea have yet to sign the
treaty (see Chapter 3). U.S. plans announced in the Nuclear Posture
Review (NPR) released in early 2002 and the May 2002 US-Russian
Strategic Offensive Reductions Treaty signal that there will be reductions
in deployed strategic nuclear arms by the United States and Russia. For
reasons explained below, the reductions fail to meet criteria set forth by
the 2000 Review Conference in significant respects. The NPR also
expanded rather than contracted options for use of nuclear weapons
against non-nuclear weapon states, a move condemned by the New York
Times in an editorial entitled “America as Nuclear Rogue.”96 A more
detailed analysis follows, with reference to the steps contained in the con-
sensus 2000 final document.

US-RUSSIAN STRATEGIC ARMS REDUCTIONS

In the Nuclear Posture Review, the United States announced that it will
reduce “operational” strategic deployed nuclear weapons to 3800 by 2007,
and to 1700-2200 by 2012. Reflecting the U.S. plan, the short and starkly
simple Strategic Offensive Reductions Treaty, signed on May 24, 2002 in
Moscow (Moscow Treaty), requires the United States and Russia to limit
“strategic nuclear warheads” to 1700-2200 by the year 2012.97 The treaty
will expire that same year unless it is renewed. It also is subject to termi-
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nation on three months notice, based only on the exercise of “national sov-
ereignty;” the typical nuclear weapons treaty provision for withdrawal in
case of “extraordinary events” jeopardizing a state’s “supreme interests”
has been dropped.

The U.S.-Russian agreement and the two states’ announced plans are pos-
itive at least in the sense that they advance the reduction process, which
paradoxically has been stalemated since the Soviet Union disintegrated.
But a force of about 2000 strategic nuclear arms for each side to be reached
10 years hence leaves in place the capability of destroying the entire oppos-
ing society, and indeed ending life on this planet as we know it. Beyond that
fundamental point, there are several serious and interrelated ways in which
the reductions fall short of what is envisaged by the NPT 13 steps.

First, the U.S. plan in general does not call for destruction of delivery sys-
tems or dismantlement of warheads, nor are these measures required by
the Moscow Treaty. According to an analysis of the Nuclear Posture
Review by the Natural Resources Defense Council, 50 MX missiles are to
be deactivated, but their silos will be retained, as will missile stages and
the warheads.98 Four of 18 U.S. Trident submarines will be withdrawn
from the strategic nuclear force, but will then be converted to carry con-
ventional cruise missiles.99 Beyond these measures, no additional strate-
gic delivery platforms are scheduled to be eliminated from nuclear
forces.100 In contrast, START I requires, and START II would have
required, the destruction of delivery systems, and the 1997 Helsinki com-
mitment to START III additionally envisaged accounting for and disman-
tling of warheads. In addition, according to NRDC, the United States is
planning “for a new ICBM [land-based intercontinental missile] to be
operational in 2020, a new SLBM [submarine-launched ballistic missile]
and SSBN [nuclear-armed submarine] in 2030, and a new heavy bomber
in 2040, as well as new warheads for all of them.”101

Second, beyond the operational deployed strategic forces, the United
States plans to retain large numbers of warheads in a “responsive force”
capable of redeployment within weeks or months. The Moscow Treaty
does not prevent such storage. NRDC estimates that at the level of 1700
to 2200 operationally deployed strategic warheads to be reached in ten
years, there would be an additional 1350 strategic warheads in the respon-
sive force, as well as scores of “spares.”102 This approach is justified on
the basis of a need for “flexibility.”103 It is contrary to the principle of irre-
versible disarmament included in the NPT 13 steps.
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Third, the United States has made no indication that it plans to reduce
the readiness level of the operationally deployed strategic arms. Today,
both the United States and Russia each have about 2,000 warheads on
high alert, ready for delivery within minutes of an order to do so.
Projecting present practices forward, it has been estimated that at the
2012 level of 1700 – 2200 operationally deployed warheads, the United
States would have about 900 on high alert.104 One could see this as a sort
of slow-motion de-alerting process, all the more so given that the
“responsive force” planned by the United States essentially is in a de-
alerted status. But there is no reason the reductions in operationally
deployed forces have to be spread out over so many years. Nor should
they be maintained in a high alert status whatever their numbers. The
NPT commitments to “concrete agreed measures to further reduce the
operational status of nuclear weapons systems” and “a diminishing role
for nuclear weapons in security policies” should be applied to deployed
as well as reduced warheads.

Fourth, the extent to which reductions will be transparent and verified
remains to be determined. A non-binding Joint Declaration setting forth
political commitments signed in connection with the Moscow Treaty
states that START I provisions “will provide the foundation for provid-
ing confidence, transparency, and predictability in further strategic
offensive reductions, along with other supplementary measures, includ-
ing transparency measures, to be agreed.”105 Transparency issues (the
term verification is nowhere mentioned in the treaty or declaration) may
be dealt with in a consultative group established by the declaration, an
implementation commission established by the treaty, or START I con-
sultative bodies. Russia and the United States do not even have a com-
mon understanding of the meaning of the phrase “strategic nuclear war-
heads” used in the treaty. Further, it is unclear how transparency or ver-
ification will be achieved absent destruction of delivery systems or dis-
mantlement of warheads. Destruction of delivery systems is the primary
method of verification under START I.

Fifth, under START II, negotiations of which were completed but which
has not entered into force, multiple warhead land-based missiles would
have been banned. In contrast, the May 2002 US-Russian agreement
places no limits on multiple warhead missiles or on any category whatev-
er, providing instead that each party “shall determine for itself the com-
position and structure of its strategic offensive arms.” That omission may
prove to be destabilizing, especially in the context of the U.S. drive to
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develop and deploy missile defenses which may cause Russia to retain
existing deployed multiple warhead missiles and to deploy new ones.106

Such deployment in turn would push each state to continue to maintain its
strategic forces on hair-trigger alert with the consequent risk of nuclear
war by miscalculation. 

Sixth, the rate of reduction is slower than under the START process. The
U.S. plan anticipates 3800 deployed strategic arms by 2007, whereas
START II would have reduced the number to 3000-3500 deployed strate-
gic arms by 2007. The 1997 Helsinki commitment to START III antici-
pated reductions to 2000-2500 strategic warheads by 2007. A change in
the counting formula (the Bush administration does not include warheads
on submarines being overhauled, about 250 at any time, among
“deployed” strategic warheads) makes the Helsinki numbers and the 1700-
2200 range set by the Nuclear Posture Review and the May 2002 treaty
roughly equivalent. Thus the new schedule of reduction to 1700-2200
deployed strategic warheads by 2012 pushes back the Helsinki target date
by five years.

DIMINISHING ROLE FOR NUCLEAR WEAPONS IN SECURITY POLICIES

In the post-Cold War years the two largest nuclear powers, the United
States and Russia, have integrated nuclear forces into their military strate-
gies and expanded their role. 

In 1993, Russia abandoned its policy of renouncing the first use of nuclear
weapons, and its January 2000 Security Concept stated that nuclear
weapons could be used to “repulse armed aggression, if all other means of
resolving the crisis have been exhausted.”107 Since the 2000 Review
Conference, Russia has made no moves to reverse or limit its reliance on
a first use option. 

The 2002 U.S. Nuclear Posture Review states that nuclear weapons will be
“integrated with new non-nuclear strategic capabilities” including
advanced conventional precision-guided munitions. The Nuclear Posture
Review also enlarges the range of circumstances under which nuclear
weapons could be used.108 Classified portions obtained by the Los
Angeles Times and the New York Times call for contingency planning for
use of nuclear weapons against Russia, China, North Korea, Iraq, Iran,
Syria, and Libya; identify possible “immediate contingencies” requiring
U.S. nuclear use as “an Iraqi attack on Israel or its neighbors, a North
Korean attack on South Korea, or a military confrontation over the status
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of Taiwan;” and indicate that nuclear weapons “could be employed against
targets able to withstand non-nuclear attack,” or in retaliation for use of
nuclear, biological, or chemical weapons, or “in the event of surprising
military developments.”109 The NPR options for use of nuclear weapons
have not, so far as is known, been codified in a presidential directive (the
last publicly known directive was that of President Clinton in 1998), and
top U.S. officials have sought to downplay their significance. However,
the NPR was signed by Secretary of Defense Rumsfeld, and certainly indi-
cates at the very least a strong trend in U.S. nuclear planning. Thus, far
from diminishing the role of nuclear weapons in security policies, as
called for by the 2000 NPT 13 steps, the United States has expanded
options for nuclear use.

The United States continues to plan for a massive retaliation or preemp-
tive counterforce attack in response to an actual or imminent nuclear
attack, and for first use of nuclear weapons against an overwhelming con-
ventional attack. In the past, the United States had indicated that nuclear
weapons could be used in retaliation to a chemical or biological weapons
attack. Now that option has been stated plainly. But in addition, the United
States has identified a circumstance for a preemptive first use of nuclear
weapons against targets like underground bunkers containing command
and control facilities or stocks of biological and chemical weapons.110 This
scenario had been referred to in previous military planning documents,
but not in a document as authoritative as the Nuclear Posture Review. The
new, catch-all category of “surprising military developments” could cover
first use of nuclear weapons in a wide range of circumstances. 

In addition to violating the NPT commitment to diminishing the role of
nuclear weapons in security policies, the U.S. plans undermine the nega-
tive security assurance offered by the United States to non-nuclear weapon
states parties to the NPT. Those assurances are at a minimum political
commitments essential to the bargain underlying the NPT, and arguably
have become legally binding, notably because they were reiterated in con-
nection with the indefinite extension of the NPT in 1995.111 Use of nuclear
weapons against any NPT-compliant state not acting in association with a
nuclear weapon state would violate the assurances. Yet the Nuclear Posture
Review identifies five non-nuclear weapon states parties to the NPT, Iraq,
Iran, North Korea, Libya, and Syria, as potential targets. None of these
states has been authoritatively and conclusively determined to be present-
ly in violation of the NPT by the IAEA, NPT states parties acting collec-
tively, or the Security Council. As noted above, the NPR also identifies
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circumstances for first use of nuclear weapons not in response to a prior
use of a nuclear, biological or chemical weapon.

Regarding nuclear use in response to a chemical or biological attack, the
United States has indicated that it could be justified as a “reprisal,” that is,
an otherwise unlawful act carried out to prevent further unlawful acts by
the state using chemical or biological weapons in violation of internation-
al law.112 However, the use of nuclear weapons, or any weapon, including
in reprisal, must always meet fundamental requirements of necessity, pro-
portionality, and discrimination. Thus the International Court of Justice
affirmed that states must “never use weapons that are incapable of distin-
guishing between civilian and military targets” (emphasis added).113 Given
that the radioactive effects of nuclear explosions are, as the ICJ observed,
uncontainable in space and time,114 there are no realistic situations in which
nuclear weapons could meet these requirements.115 Moreover, regardless of
whatever hypothetical scenarios of retaliatory nuclear use with limited
“collateral damage” can be conjured up, in general making nuclear
weapons more usable as a matter of policy and operation undermines the
nonproliferation regime and risks unleashing nuclear chaos in the world
that among other unacceptable consequences could result in nuclear explo-
sions on U.S. soil. As the New York Times editorialized,

Where the Pentagon review goes very wrong is in lowering the
threshold for using nuclear weapons and in undermining the
effectiveness of the Nuclear Non-Proliferation Treaty….
Nuclear weapons are not just another part of the military arse-
nal. They are different, and lowering the threshold for their use
is reckless folly.116

U.S.-RUSSIAN NON-STRATEGIC ARMS REDUCTIONS

Step 9c of the 13 steps calls for “further reduction of non-strategic nuclear
weapons, based on unilateral initiatives and as an integral part of the
nuclear arms reduction and disarmament process.” There has been no pub-
licly reported progress in this regard since 2000. Indeed, the 1991 Bush-
Gorbachev parallel unilateral withdrawals of non-strategic arms from
deployment have yet to be subjected to the requirements of the “reduction
and disarmament process,” that is, the withdrawals are not transparent,
they are not irreversible, they have not been verified, and they have not
been codified in legally binding form. The 2002 U.S. Nuclear Posture
Review contains plans for further development of earth-penetrating, low
yield nuclear warheads that could be deployed on tactical systems.117
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MISSILE DEFENSES

The NPT does not deal with anti-missile systems, as such. However, the
2000 Final Document, in step 7, called for “preserving and strengthening
the ABM Treaty” and described it as a “cornerstone of strategic stability
and as a basis for further reductions of strategic offensive weapons.”
Relatedly, step 9 states that the several measures it sets forth are to be
taken “in a way that promotes international stability, and based on the
principle of undiminished security for all.” A premise then of the 13 steps
is that the development and deployment of missile defenses must not
obstruct the process of nuclear arms control and disarmament and the total
elimination of nuclear arsenals and must be consistent with international
stability and the principle of undiminished security for all.

U.S. policy regarding missile defenses runs counter to the thrust of the
NPT 13 steps. The United States withdrew from the ABM Treaty, and con-
tinues to stress the role of missile defenses in its overall military strategy.
According to the Nuclear Posture Review, missile defenses together with
advanced offensive nuclear and conventional strategic forces and a
“responsive defense infrastructure” capable of developing and producing
nuclear weapons and resuming nuclear testing form a “new triad,” replac-
ing the triad of nuclear-armed land-based missiles, submarine-based mis-
siles, and heavy bombers.118 The NPR reportedly anticipates limited
deployment of strategic missile defenses by 2008.119 This in itself is con-
trary to the call for preserving that treaty. It was well known, however, that
the ABM Treaty, at least in its existing form, was in jeopardy from the U.S.
drive for missile defenses. What is now lacking is any clear U.S. commit-
ment to ensuring that missile defenses do not obstruct disarmament. In
2000 the Clinton administration tacitly approved Russia’s future mainte-
nance of large, alerted nuclear forces to counteract deployment of limited
U.S. missile defenses.120 The May 2002 Joint Declaration seeks to assuage
Russian concerns regarding missile defenses by providing for information
exchange, study of possible areas for cooperation on defenses, etc.
However, there is little evidence that the Bush administration is prepared
to make concrete practical commitments to restrict missile defenses or to
subject plans for missile defenses to transparency and negotiation. Such
steps are needed to facilitate U.S.-Russian elimination of multiple war-
head land-based missiles and other reductions beyond those agreed in
May 2002; to enable de-alerting; and to avoid stimulating a further
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Chinese build-up of its arsenal and a consequent arms race in Asia (see
chapter on ABM Treaty).

NUCLEAR TESTING

Of the five NPT nuclear weapon states, the United States and China have
yet to ratify the Comprehensive Test Ban Treaty. All five, including the
United States, continue to affirm the moratorium. General John Gordon,
the head of the National Nuclear Security Administration in the U.S.
Department of Energy, testified to Congress that “nothing in the NPR”
changes U.S. support for the moratorium, explaining that “[o]ver time, we
believe that the stewardship program will provide the tools to ensure
stockpile safety and reliability without nuclear testing.”121 Gen. Gordon
stated further, though, that “there are no guarantees” and that the United
States will “enhance” its “test readiness program.”122 The U.S. stance is
contrary to the 2000 step calling for early entry into force of the CTBT,
and only qualifiedly consistent with the commitment to a moratorium. The
importance of achieving entry into force of the CTBT to the integrity and
viability of the NPT must also be underlined. The CTBT is referred to in
the NPT preamble, it was understood to be an essential element of the
“cessation of the arms race” prong of Article VI, and a commitment to its
negotiation was central to the 1995 extension decision.

Also significant is that the United States is making large investments in a
modernized nuclear weapons maintenance, research and development
infrastructure.123 In its recent $5.9 billion request to the U.S. Congress for
nuclear weapons activities (not including delivery systems) in fiscal year
2003, the Department of Energy relied on the NPR as its primary budget
justification, stating that it 

reflects a broad recognition of the importance of a robust and
responsive nuclear weapons infrastructure in sustaining deter-
rence and dissuasion. In this connection, ... the flexibility to
sustain our enduring nuclear weapons stockpile, to adapt cur-
rent weapons to new missions, or to field new weapons, if
required, depends on a healthy program for stockpile steward-
ship ... as well as a robust infrastructure for nuclear weapons
production.124

The nearly $6 billion proposed budget is well above the average of $4.2 bil-
lion (in 2002 dollars) for comparable activities during Cold War years.125
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The NPR, according to Gen. Gordon, recognizes “the need to revitalize
nuclear weapons advanced concepts activity,” and the Energy Department

has taken an initiative, endorsed by the NPR, to reestablish
small advanced warhead concepts teams…. The teams will
carry out theoretical and engineering design work on one or
more concepts, including options to modify existing designs or
develop new ones. In some instances, these activities would
proceed beyond the ‘paper’ stage and include a combination of
component and subassembly tests and simulations.126

The New York Times reported that the NPR “cites the need to improve
‘earth-penetrating weapons’ that could be used to destroy underground
installations and hardened bunkers” and calls for such weapons both
with lower yields to lessen nuclear fallout and larger yields to attack
deeply buried targets.127 Research was slated to begin in April 2002 on
“fitting an existing nuclear warhead into a new 5,000-pound ‘earth pen-
etrating’ munition.”128 Already in 1996, the United States deployed a
nuclear weapon modified to achieve an earth-penetrating capability, the
B-61-mod 11.129

U.S. plans for long-term maintenance and modernization of its nuclear
weapons infrastructure and its nuclear arsenal are contrary to the spirit of
the CTBT, the 2000 commitment to a diminishing role for nuclear
weapons in security policies, and the undertaking to eliminate nuclear
arsenals pursuant to Article VI. In particular, research and development of
new or modified weapons runs counter to the Article VI obligation of
good-faith negotiation on “cessation of the arms race at an early date.”
Indeed, according to a declaration by France, Russia, the United Kingdom
and the United States made at the Conference on Disarmament in antici-
pation of the 1995 extension conference, “the nuclear arms race has
ceased.”130

FISSILE MATERIALS ACCOUNTING, CONTROL AND DISPOSITION

For reasons explained above, the 1995 commitment to commence formal
negotiation of a fissile materials treaty has not been met. Except for
China, the NPT nuclear weapon states “have implemented unilateral
and/or negotiated transparency measures of varying degrees.”131 U.S. esti-
mates of Russian military fissile materials holdings reportedly are accu-
rate only within plus or minus 30 percent, equivalent to more than 20,000
warheads.132 U.S.-Russian plans to place some “surplus” military fissile
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material holdings under IAEA monitoring are proceeding slowly. Fissile
materials holdings as well as warhead inventories of the non-NPT nuclear
weapon possessing states are opaque.  The imperative of accounting for
and controlling fissile materials, including non-military stocks of weapon-
usable plutonium, as well as warheads, is now widely understood after the
September 2001 terrorist attacks which raised the specter of terrorist use
of nuclear explosive devices. Much more remains to be done in this area.

NUCLEAR DISARMAMENT IN GENERAL

There is no sign that the Article VI obligation as now understood in light
of its authoritative interpretation by the ICJ and the 2000 unequivocal
undertaking to eliminate nuclear arsenals have been integrated into
national nuclear planning. Rather its invocation seems to remain a rhetor-
ical flourish for international settings. Thus Gen. Gordon testified that the
Nuclear Posture Review “reaffirms that nuclear weapons, for the foresee-
able future, will remain a key element of U.S. national security strate-
gy.”133 With the exception of China’s longstanding position of no first use,
there is no evidence of a diminishing role for nuclear weapons, or of an
effort to comply with the ICJ holding that threat or use of nuclear weapons
is generally illegal, in the doctrines of the nuclear weapon states. No com-
mittee to deal with the nuclear disarmament process as a whole has been
established in the Conference on Disarmament, contrary to the 2000 com-
mitment. Nor have the NPT nuclear weapon states engaged in a multilat-
eral process of reduction and elimination of nuclear forces. China, which
proclaims its support of complete nuclear disarmament, and Britain have
both stated their willingness to engage in such a process, but only when
U.S. and Russian nuclear forces have reached much lower levels.

CONCLUSION

The nuclear weapon states long have understood the NPT as an asymmet-
rical bargain, imposing specific, enforceable obligations in the present on
non-nuclear weapon states, while requiring of nuclear weapon states only
a general and vague commitment to good faith negotiation of nuclear dis-
armament, to be brought to fruition in the distant future if ever. The 1995
and 2000 Review Conferences, reinforced by the 1996 International Court
of Justice opinion, decisively rejected this view. It is now established that
the NPT has a symmetry of obligations, and that Article VI is an obliga-
tion to be met in accordance with criteria of transparency, verification, and
irreversibility, with specific measures embedded in legally binding agree-
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ments. Measured against these reasonable standards — adopted with U.S.
support at the 2000 Review Conference — the nuclear weapon states,
especially the United States, are failing to comply with the NPT disarma-
ment obligation, not only due to the lack of progress in particular areas,
but above all, by reason of the failure to make disarmament the driving
force in national planning and policy with respect to nuclear weapons.
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3
THE COMPREHENSIVE TEST BAN TREATY

BACKGROUND

A complete nuclear test ban has been a goal of the global movement for
nuclear disarmament and the governments of many countries for half a
century. It is a commitment that has repeatedly been made in treaties and
other official pronouncements and documents by nuclear weapons states,
including the United States and the Soviet Union/Russia.134

The first major step was taken in 1963, when the United States, the Soviet
Union, and Britain signed the Limited Test Ban Treaty (LTBT), also fre-
quently referred to as the Partial Test Ban Treaty, which banned nuclear
weapons tests in the atmosphere, in space, underwater, or on the Earth’s
surface. Fallout over other countries was prohibited. The LTBT was
promptly ratified and entered into force in October 1963. A number of
other countries (including India, Israel, and Pakistan) also signed the
treaty. France and the People’s Republic of China did not sign it. The U.S.
Senate did attach some conditions, called “safeguards,” to its ratification,
including maintenance of readiness to resume atmospheric testing.135 That
readiness was maintained for about a quarter of a century after the LTBT
entered into force. Only underground tests were left out of the ban. France
continued nuclear testing in the atmosphere until 1974 and China until
1980.136

The 1974 U.S.-Soviet Threshold Test Ban treaty limited the size of the
tests to 150 kilotons. Article III of the treaty required negotiations on the
subject of peaceful nuclear explosions, which were not covered by the
Threshold Test Ban Treaty. There was also an official understanding on
how “unintended breaches” of the treaty, in the form of relatively small
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exceedances of the 150 kiloton limit, would be handled. The United States
wanted a completion of the negotiations on the latter issue as a precondi-
tion for submission of the treaty to the Senate for its approval of ratifica-
tion. U.S.-Soviet negotiations regarding both issues were completed in
1976, whereupon the Threshold Test Ban Treaty and the treaty banning
“peaceful nuclear explosions” were submitted to the Senate for ratifica-
tion. Both treaties were ratified in December 1990.137 By that time the
Berlin Wall had come down and the Cold War was over.

The parties to the 1963 LTBT committed themselves, in the preamble, “to
achieve the discontinuance of all test explosions of nuclear weapons for
all time.” They stated that they were “determined to continue negotiations
to this end,” and that they desired “to put an end to the contamination of
man’s environment by radioactive substances” – which is an inevitable
accompaniment of nuclear weapons testing, including underground test-
ing.138 The three parties to the 1963 limited test ban again committed
themselves to a comprehensive test ban in 1968 when they signed the
Nuclear Nonproliferation Treaty (NPT). The NPT went into effect in
1970.  In the NPT, the three nuclear weapons states that were parties to the
LTBT reaffirmed their commitment to a comprehensive test ban and made
specific reference to the prior 1963 commitment.139

At the review conference of the NPT in 1990, many non-nuclear parties
expressed strong dissatisfaction at the failure of the nuclear weapons states
to achieve a comprehensive nuclear test ban. The NPT was due to be
renewed, and failing that, to expire in 1995. At a January 1991 conference,
non-nuclear weapon states parties to the LTBT sought to amend that treaty
to make the ban on testing comprehensive.140 The amendment was not
adopted due to opposition by the United States, whose consent was
required by the terms of treaty, but the initiative added to the momentum
for a comprehensive ban. The growing call for a test ban helped create the
climate for a one-year test moratorium by the Soviet Union in October
1991. A year later, on October 2, 1992, the administration of President
George H.W. Bush put into place a similar moratorium, which was extend-
ed by President Clinton in 1993 and again in 1995. Russia extended its test-
ing moratorium in 1992, two weeks after the U.S. moratorium went into
effect.  France and China did not stop testing until January and July 1996
(respectively) – that is, until just before the last phase of the negotiations
that led up to their signing of the CTBT in that same year. Test moratori-
ums by the nuclear weapon states that are parties to the NPT continue.
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THE CTBT AND ITS CURRENT STATUS

The achievement of a comprehensive test ban treaty by 1996 was an
explicit commitment made by the nuclear weapons states to all parties to
the NPT, as part of the indefinite extension of the NPT in 1995. The exten-
sion document itself contains no conditions. The CTBT commitment was
part of side understandings undertaken by parties to the NPT as part of the
extension process (see NPT chapter). In October 1996, the five nuclear
weapons states parties to the NPT, as well as more than 100 other coun-
tries, and Israel (not a party to the NPT), signed the CTBT. Article I of the
CTBT bans all nuclear explosions, for any purpose, warlike or peaceful.
It states:

Each State Party undertakes not to carry out any nuclear
weapon test explosion or any other nuclear explosion, and to
prohibit and prevent any such nuclear explosion at any place
under its jurisdiction or control.

Each State Party undertakes, furthermore, to refrain from caus-
ing, encouraging, or in any way participating in the carrying
out of any nuclear weapon test explosion or any other nuclear
explosion (CTBT 1996).

It is important to note that Article I of the CTBT does far more than obli-
gate parties to refrain from carrying out nuclear explosions. They are also
enjoined from “causing, encouraging, or in any way participating” in such
explosions. Finally, the treaty does not ban possession of nuclear weapons
or other nuclear devices. It bans “the bang, not the bomb.”

An important vagueness in the treaty is that it does not contain a formal
definition of a nuclear explosion. Moreover, the CTBT does not ban all
nuclear experiments involving sudden releases of nuclear energy.
However, the negotiating history makes clear that for any nuclear experi-
ments to be considered legal they must meet at least two criteria:

The nuclear explosive yield should be far less than 4 pounds of
TNT equivalent, the non-zero limit that the United States had
sought before it decided to drop this exception and negotiate for
a “zero-yield” treaty, and Nuclear fission experiments involv-
ing explosive compression of fissile materials should not
achieve nuclear criticality.141

Peaceful nuclear explosions are included in the general ban on nuclear
explosions, even if the specific devices being tested cannot be turned into
weapons. China had wanted an exemption for PNEs and the United States
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had wanted an exemption for “hydronuclear” explosions. Various compli-
cations in reaching an agreement led President Clinton to announce (on
August 11, 1995) that the United States would support a “zero-yield” test
ban. China also dropped its demand for an exception for PNEs. Hence the
treaty, as signed, bans all nuclear explosions. 

Finally, the negotiating process also indicates that “sub-critical” nuclear
tests, in which the mass of nuclear material does not achieve criticality,
would not be considered nuclear explosions under the treaty. In sum, while
the treaty does not actually provide a definition of a “nuclear explosion,”
the record makes clear that the room for argument as to this definition is
very narrow and cannot include any exceptions for PNEs or for hydronu-
clear explosions.  At the other end, some generation of nuclear neutrons in
the process of sub-critical tests is allowed provided there is no nuclear crit-
icality. There exists no comparable public negotiating record regarding
thermonuclear explosions, which involve isotopes of hydrogen (see below).  

The treaty applies equally to all parties. In other words, unlike the NPT, the
CTBT does not distinguish in any way between those states that have
nuclear weapons and those that do not. For this reason, the CTBT does not
deal with nuclear devices, which are covered by the NPT, but with nuclear
explosions as such. The CTBT does have two categories of signatories in
regard to the conditions for entry-into-force, specified in Article XIV. That
article refers to Annex 2 of the treaty, which contains a list of 44 countries
that must sign and ratify the treaty before the CTBT can enter into force.
Countries were included in this list because all of them have some form of
nuclear capability, such as a research or commercial nuclear reactor.
During the treaty negotiations in 1996, India repeatedly stated that it would
not be a party to a treaty that, in its view, was not a disarmament treaty but
only a nonproliferation treaty. This position had echoes of India’s refusal to
be a party to the NPT in the 1960s (see NPT chapter). Given that it was not
going to sign, India asked that it should not be included in the list.
Nonetheless, India is one of the 44 countries listed in Annex 2.

Article II sets up a CTBT Organization with a mandate for putting into a
place an extensive global monitoring system to detect nuclear tests;
Article II also provides for a variety of inspections. Article IV sets forth
the rights and obligations of parties in regard to verification.

The goal of the monitoring system is to detect nuclear explosions. It is
generally agreed that all explosions over one kiloton can be detected with
a very high degree of reliability. Most assessments of the present and
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planned system indicate that tests considerably below this magnitude can
also be reliably detected. By the same token, it is also generally agreed
that very small tests of a few tens or hundreds of kilograms of TNT equiv-
alent could escape detection by the monitoring system. The provisions for
on-site inspections in the treaty are meant as a safeguard against such
cheating. All parties to the treaty may request on-site inspections and the
procedures for making the requests and the conduct of such inspections
are specified. An independent commission on the verification question
concluded as follows:

The system is expected to detect with a very high level of con-
fidence—and hence deterrence—a non-evasively conducted
explosion of at least one kiloton (kt). Because of the real possi-
bility of detection significantly below this yield, there is also a
considerable deterrent effect against clandestine testing below
one kt. The IMS [International Monitoring System of the
CTBT] is expected to be able to determine the location of such
events within 1,000 square kilometres, the maximum area per-
mitted for an on-site inspection.142

Article IX gives any party “the right to withdraw from this Treaty if it
decides that extraordinary events related to the subject matter of this
Treaty have jeopardized its supreme interests.” Six months notice to other
states parties and the Security Council and an explanation of the circum-
stances are required. 

The CTBT has not yet entered into force. Of the 44 countries that must
sign and ratify it before it can do so, 31 have signed and ratified it as of
March 2002, including Russia, France, and Britain. China and Israel have
signed but not ratified it. The United States has signed it, but in October
1999, the U.S. Senate rejected ratification (see below). India, Pakistan,
and North Korea (formally known as the Democratic People’s Republic of
Korea) have not signed it. It is clear that the United States Senate will not
take up the treaty ratification question again in the near future. Whether
and when it may ultimately do so is a matter of conjecture. The process of
signature and ratification by other key states is likely to remain in limbo
until the U.S. position becomes clearer. Since each one of the 44 states
named in the treaty must ratify it before it can enter into force, it appears
that the entry into force of the CTBT is unlikely until there is a substan-
tial change in sentiment in this regard in the U.S. Senate.

Finally, there may be more to the treaty than is public. The Department of
Energy, in response to questions from Senator Harkin about the legality of
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certain experiments involving thermonuclear reactions in the National
Ignition Facility being built at Lawrence Livermore Laboratory, has stat-
ed that the “negotiating record itself is confidential.”143 In other words,
there is a secret negotiating record. 

It is unclear which countries were party to this secret record. During nego-
tiations of security treaties, it has been the norm for caucuses of powerful
states to meet apart from the whole group on some occasions. In the con-
text of the CTBT, the question has arisen as to whether there was some kind
of understanding among a small group of countries to allow laboratory
thermonuclear explosions to be conducted while brushing the question of
the legality of such explosions under the rug. The author of this chapter has
met with several diplomats in the course of investigating this issue. These
private conversations indicate that only some of the negotiating parties
were aware of the potential controversy that might surround the legality of
some proposed thermonuclear experiments (see below for more details).

THE U.S. SENATE’S
REJECTION OF CTBT RATIFICATION

In his opening statement, Senator Jesse Helms, then Chairman of the
Senate Foreign Relations Committee, at the Senate hearing on ratification
of the CTBT on October 7, 1999, said:

Perhaps we shall be reminded that it was not the Republicans
who asked for this vote — it was forced upon us by the
President and the 45 [Democratic] Senators on the other side of
the aisle. But the fact remains, if this treaty is brought to a vote
next Tuesday, I believe that it will be defeated. There is only one
way the President can call off that vote: He must formally
request in writing that (a) the treaty be withdrawn and (b) that
the CTBT not be considered for the duration of his presidency. 

If the President does so, then the CTBT will be effectively dead
- just as the SALT II Treaty was effectively dead after President
Carter made a similar written request of the Senate. If Mr.
Clinton does not submit a written request, we will proceed with
the vote and I am confident that the CTBT will be defeated.
The President will have the choice.144

In effect, Senator Helms gave notice to the Clinton administration that it
could choose one of two ways for CTBT ratification to be defeated.
Successful ratification, in his view, was not an option.
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Despite the support for the CTBT by the Clinton administration and a
wide array of military experts inside and outside the administration, the
opponents of the treaty proved more formidable. They prevailed despite
the six “safeguards” that the Clinton administration had agreed to in its
submission of the CTBT for ratification.145 These included the “stockpile
stewardship program” to maintain the U.S. nuclear arsenal, maintaining a
test site, presumably the Nevada Test Site, in a condition to resume test-
ing, and annual certification by the U.S. Joints Chiefs of Staff and nuclear
weapons laboratory directors that the U.S. nuclear arsenal was safe and
reliable. If the arsenal was not certified, the understanding was that the
United States could withdraw from the treaty and test. The stockpile stew-
ardship program was also designed to maintain nuclear weapons design
capabilities and further research into new nuclear weapons designs.146

The main argument of the official U.S. treaty proponents was that the
CTBT was an instrument of horizontal nonproliferation – that is, it would
make it difficult for non-nuclear countries to test to develop nuclear arse-
nals. Yet, proponents of the CTBT, from the 1950s to the time it was
signed in 1996, were motivated by both nonproliferation and disarmament
considerations. The historic hopes that the CTBT would be a factor in pro-
moting nuclear disarmament were made a part of the preamble to the
CTBT by its framers. The United States played a leading role in deter-
mining the content and detailed language of the treaty. Yet during the rat-
ification hearings, the Clinton administration did not present the nuclear
disarmament argument even once as a positive factor in favor of the treaty,
U.S. commitments under the NPT notwithstanding. Consider for instance,
a statement of then Undersecretary of State for Arms Control, John
Holum, at a press briefing:

For us, the main security value of this treaty is non-prolifera-
tion. The Comprehensive Test Ban Treaty strengthens the glob-
al standard against the spread of nuclear weapons, and makes it
much harder for any country to make nuclear weapons, espe-
cially smaller, lighter designs that are easy to conceal and
deliver — the kind that would be most threatened [sic] to us. 

On South Asia, both India and Pakistan have pledged at various
times to sign. The CTBT there can help contain a deadly
nuclear arms race between countries that aren’t constrained by
the nonproliferation treaty. If we get North Korea under the test
ban they’ll be less able to exploit their ballistic missile capabil-
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ities against us. The same is true of Iran, and they have signed
the Comprehensive Test Ban Treaty. 

Nonproliferation is an urgent national priority. The United
States is the leader of the global effort against the spread of
weapons of mass destruction. A world in which the rogues have
nuclear weapons would be a world of peril for all Americans.
The Test Ban Treaty is not a silver bullet, but it’s another valu-
able tool. Nonproliferation is hard, uphill work. The American
people should not expect good results if the Senate denies us
the means.147

That the treaty was an unequal one, which would impose restraints on the
nuclear weapons “have-nots” rather than the “haves,” was made clear in
the same press briefing by Undersecretary of Energy Ernest Moniz:

One of the major issues in this debate, of course, is that of our
ability to maintain a safe and reliable nuclear stockpile in the
absence of testing. And, as Bob Bell said earlier, this remains a
supreme national interest for this country. There are several
challenges in this task: maintaining weapons as they age; estab-
lishing a capability to replace and certify new weapons compo-
nents; training new weapons scientists; and reestablishing an
operational manufacturing capability. 

These challenges are being met today. I can say that with a con-
fidence that is grounded, first of all, in our history. Our history,
50 years of experience of more than 1,000 nuclear tests, of 150
tests with modern weapon types, and over — or approximately
15,000 surveillance tests. This is really the grounding of our
program. Each weapon in the enduring stockpile has been thor-
oughly tested and is subjected to regular, in-depth surveillance. 

Now, seven years following our last testing experience, we have
implemented, in this administration, an experimentally based,
scientific program, using both experiment and computer simu-
lation, to provide the integrating elements to sustain reliability.
This program, I want to stress, already has had many success-
es. We have a detailed, coordinated, integrated weapons plan —
one also integrated with military requirements. We have gone
through three rigorous certification procedures involving the
labs, STRATCOM, the Nuclear Weapons Council and others —
including scientific advisors. We have resolved, today, stockpile
problems that were not resolved in the years of testing. 
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We have met new military requirements in the absence of test-
ing — for example, requirements for a deep penetrating
weapon, the so-called B-61-11. We have obtained new, critical
scientific data using non-nuclear experiments — for example,
we now know how plutonium behaves when it ages, one of the
key questions for maintaining the stockpile.148

The desire of the United States to be able to confidently maintain nuclear
forces over the long term, to be able to confidently deploy new or modified
designs, and generally to go it alone with its own military preparations,
prevailed despite these considerations. In fact, the modest disarmament
implications that the CTBT might have for the nuclear weapons states,
referred to in the preamble as a bow to longstanding promises made by the
nuclear weapons states, became a tool in the hands of treaty opponents.
Jeanne Kirkpatrick, the U.S. ambassador to the United Nations from 1981
to 1985, summarized the arguments of many treaty opponents succinctly in
her Senate testimony on October 7, 1999. Prefacing her list of objections
with the remark that “other regimes with little regard for the rule of law or
human rights work to acquire weapons of mass destruction,” she noted:

First is the fact that our government takes its commitments seri-
ously. If we were to sign this treaty, we would feel bound by its
terms. We would not feel free to violate it at will as many gov-
ernments will. We would not conduct explosive tests.

Second, as everyone knows, this treaty cannot be verified. The
CIA has recently publicly acknowledged that it cannot detect
low-yield tests. It bothers me that we will not know when they
are cheating and some will cheat.

Third, I learned from my service on the Blue Ribbon and FARR
Committees that the safety and reliability of our nuclear stock-
piles cannot be taken for granted, but must be monitored.
Testing (banned forever by this proposed treaty) is a vital part
of ascertaining and maintaining the reliability and safety of our
nuclear weapons. It is also a necessary step in modernizing our
nuclear weapons.

Testing is vital to maintaining the reliability and credibility of
our nuclear deterrent.

The authors of this treaty understand how important testing is
to maintaining the viability of nuclear weapons. The Preamble
to the Treaty states, and I quote:
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‘Recognizing that the cessation of all
nuclear weapon test explosions and all other
nuclear explosions, by constraining the
development and qualitative improvement of
nuclear weapons and ending the develop-
ment of advanced new types of nuclear
weapons, constitutes an effective measure of
nuclear disarmament and nonproliferation in
all its aspects,

‘Further recognizing that an end to all
such nuclear explosions will thus consti-
tute a meaningful step in the realization of
a systematic process to achieve nuclear
disarmament.’

Fourth, that deterrent has never been as important to the secu-
rity of Americans as it is today with rogue states developing the
capacity to attack our cities and our population. Americans and
their allies are more vulnerable than we have ever been.

Her conclusion was that the United States “cannot rely on this treaty to
prevent the countries that are actually or potentially hostile to us from
acquiring and testing nuclear arsenals and ballistic missiles.” Hence, the
United States must maintain its nuclear arsenal because it “can rely only
on its nuclear deterrent. We have no other defense.”149

Opponents of the treaty also noted that testing was not required to devel-
op nuclear weapons, pointing to the fact that the bomb that destroyed
Hiroshima had not been tested prior to its wartime use.

During the consideration of the treaty by the Senate, there were worldwide
appeals to the United States to ratify the treaty. The principal allies of the
United States, East and West, including the Prime Minister of Britain, the
President of France, and the Chancellor of Germany, made public appeals
to the Senate to ratify the treaty. The Prime Minister of Japan sent a per-
sonal letter to the United States. Experienced U.S. commentators used
strong language to warn of adverse diplomatic consequences. For
instance, an opinion piece published by the Washington Post stated that if
the United States did not ratify the treaty it “will be seen as the rogue state
of proliferation.”150 All these appeals failed. Consistent with some previ-
ous major forks in the road between more weapons and unilateral military
strength on the one hand and nonproliferation on the other, the United
States once again chose the former.151 The United States Senate rejected
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the CTBT by a majority. There were only 48 votes in favor of ratification,
whereas 67 (two-thirds of the Senate) were required. 

The treaty’s failure relates less to the merits of the document itself; rather,
it is the result of the general underlying argument that the United States
should rely first of all and most importantly on its own military strength,
including nuclear weapons, to address any particular proliferation situa-
tion.152 This argument does not have any room for questioning whether the
United States itself has any obligations to others. The merits of the CTBT
as an instrument of nonproliferation and to a modest extent as an instru-
ment of disarmament are reasonably clear. While the design of rudimen-
tary nuclear weapons can be done without testing, it is essentially impos-
sible to build an arsenal of the type that might be delivered accurately by
intercontinental ballistic missiles without testing. Hence, in this regard,
countries that have tested extensively, notably the five nuclear weapons
states that are parties to the NPT, have an advantage in having previously
tested nuclear weapons designs that can be put on intercontinental mis-
siles. Tests of more than a few hundred tons of TNT are verifiable by tech-
nical means, and inspections are available for other suspect activities. That
a treaty cannot have perfect inspection is no more an argument against it
than to say that military force cannot achieve security objectives in every
instance, therefore military force should be ruled out altogether under all
circumstances. The issues at stake in the arguments against the CTBT are
not technical ones, but an assertion by the United States of the right to
continue over the long haul not only to possess but to further develop an
already extensive nuclear weapons capability despite its commitments for
disarmament under the NPT. This approach was most recently codified in
the Bush administration’s Nuclear Posture Review (see NPT chapter).

AFTERMATH OF THE SIGNING OF THE
CTBT AND ITS REJECTION BY THE U.S. SENATE

The prospect that the CTBT would be restricted to a nonproliferation role,
rather than a disarmament and nonproliferation role, emerged during the
negotiations that led up to it. Nuclear weapons states seemed to be on a
course to maintain their arsenals and to implement programs that would
ensure the usability of the nuclear weapons in the absence of testing.
Among the nuclear weapon states, only China appeared ready to under-
take negotiations to achieve complete nuclear disarmament (though its
readiness has never been put to the test by other nuclear weapon states).

51THE COMPREHENSIVE TEST BAN TREATY



The United States had already put into place the Stockpile Stewardship
program, which is more expensive than the nuclear testing program dur-
ing the Cold War. France and China continued to test nuclear weapons into
1996, the year the treaty was signed. India announced that it would not go
along with such a treaty.153

In May 1998, India conducted several nuclear weapons tests. The decision
was a complex one. One trigger was an election and the formation of a
new government led by the Bharatiya Janata Party, which had long want-
ed India to become a declared nuclear weapons state. Pakistan followed
India’s tests with its own three weeks later.

The rejection of the CTBT by the U.S. Senate in October 1999 was pre-
ceded by a reaffirmation by NATO in April of the same year of the cen-
tral role of nuclear weapons in NATO military doctrine, including possi-
ble first use of nuclear weapons against non-nuclear states. The 2000
Review conference of the NPT urged all states that had not done so to
sign and/or ratify the treaty. But the United States has stepped farther
back from the treaty since that time. President Bush said during his cam-
paign that he did not support the CTBT, and his administration has main-
tained that posture since. The Bush administration has reaffirmed the
continuation of the test moratorium, though no assurances have been
given that this will continue indefinitely. The United States also appears
to have explicitly embarked on new nuclear weapons design activities.154

This makes it more likely that it will test nuclear weapons some time in
the future and break the test moratorium.  The dim prospects of the treaty
in the U.S. Senate are made far poorer by the U.S. nuclear posture that
includes new weapon designs. There has been little progress elsewhere
among the 13 of the 44 states that have either failed to sign or ratify the
treaty. How these failures will affect other treaties, notably the NPT, is a
matter of conjecture at the present time.

COMPLIANCE STATUS

The Vienna Convention on the Law of Treaties, Article 18, provides that a
state “is obliged to refrain from acts which would defeat the object and
purpose of a treaty” when it has signed the treaty until it makes its intent
clear not to ratify, or when it has ratified the treaty, providing that entry
into force is not unduly delayed. The object of the CTBT is embedded in
the Article I ban on nuclear explosions or causing, encouraging or partic-
ipating in such explosions. 
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While the United States has not ratified the Vienna Convention, it is a sig-
natory, and it has treated Article 18 as binding customary law, for exam-
ple with respect to the SALT II treaty.155 Consistent with Article 18, fol-
lowing defeat of the CTBT in the Senate, the Clinton Administration took
the position, in a letter to heads of state from then Secretary of State
Albright, that it would comply with its legal obligations as a signatory- in
other words, that the basic obligation of no testing continues to apply.156

The Vienna Convention requirement is reinforced by the fact that the
United States has made commitments to the CTBT in connection with the
legal decision to extend the NPT indefinitely and at the 2000 NPT Review
Conference. Further, from the outset of the NPT, the CTBT has been
viewed as an essential measure for implementation of the Article VI obli-
gation to negotiate cessation of the nuclear arms race and nuclear disar-
mament.

The CTBT remains before the Senate Foreign Relations Committee, and
the Senate could still choose to approve ratification of the treaty. The Bush
administration has stated that it does not support ratification of the CTBT,
but has not made a formal notification of an intent not to ratify to the UN
Secretary-General, the depository for the treaty. As a matter of constitu-
tional and international practice, only such a formal communication
would suffice to terminate the U.S. obligation as a signatory not to defeat
its object and purpose.157 Other states that have signed or ratified the
CTBT are also bound by the Article I prohibition.

The United States has not made such a formal communication. But we
recognize that the issue is somewhat clouded by the Bush administration’s
policy regarding the CTBT. However, we believe that the United States is
not only committed to observe the test ban by a moratorium that is legal-
ly in place but also under a prior process involving the entry into force of
the NPT in 1970 and the indefinite extension of the NPT. There are no
ambiguities in regard to other states that have signed or ratified the CTBT.
They are bound by the Article I prohibition not to cause, encourage or par-
ticipate in nuclear tests. Finally, our evaluation of the issue of laboratory
thermonuclear explosions below is in the context of the U.S. claim that
these do not violate the CTBT.

All nuclear weapon states, including the United States, are continuing
their test moratoria. However, the United States and Russia continue to
conduct “sub-critical” tests, in which the fissile material does not achieve
nuclear criticality. These tests are permitted under the CTBT. Sub-critical
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tests provide for the kind of active experimentation that helps countries
with test sites to keep the sites in a state of readiness to resume nuclear
testing. Of the nuclear weapon states parties to the CTBT, only France has
actually closed down its test site as a result of the CTBT. Britain has long
had no test site of its own and used the Nevada Test Site in the United
States on a mutually agreed basis. Hence, so long as the U.S. test site is in
a state of readiness, it would presumably remain available to Britain. India
and Pakistan are not signatories to the CTBT and maintain their test sites.
Israeli contingency plans in relation to testing are unknown since it has not
acknowledged having a nuclear arsenal.

Laser fusion explosions and compliance158

Inferences regarding the legality of pure thermonuclear explosions, that is,
nuclear explosions that do not involve fissile materials, must be made
from the history of the negotiations and from technical considerations.
There is no public negotiating history regarding such explosions (as dis-
tinct from laser fusion experiments, also called inertial confinement
fusion, ICF for short, that do not involve explosions, which like other sim-
ilar activities, are permitted under the CTBT).

Our conclusion that the United States, France, Britain, Japan, and
Germany appear to be violating Article I of the CTBT is based primarily
on a 1998 analysis of the issue by the Institute for Energy and
Environmental Research.159 The United States and France are building
laser fusion facilities called the National Ignition Facility (Livermore,
California) and Laser Mégajoule (near Bordeaux) with the intent of pro-
ducing pure thermonuclear explosions. Britain, Japan, and Germany are
assisting the process (see below).

As noted above, the CTBT does not ban facilities or bombs, but it does
enjoin parties from conducting nuclear explosions or “causing, encourag-
ing, or in any way participating in the carrying out” of nuclear explosions.
The intent of the United States and France in building these facilities is to
carry out pure thermonuclear explosions triggered by lasers. They also
intend that some of these planned explosions would achieve magnitudes
of about ten pounds of TNT equivalent, which is clearly greater than the
four pounds of nuclear yield prohibited under the ban on hydronuclear
explosions (which are fission explosions).

Unlike the preparations to keep the Nevada Test Site ready for nuclear
explosions in the context of a policy of maintaining the moratorium itself,
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the United States and France do not intend to build NIF and LMJ in order
to maintain the capability for carrying out explosions. They are building
them so as to put them into service when they are ready. Hence, building
NIF and LMJ is a fundamentally different kind of activity from maintain-
ing capability to carry out tests. Building these devices is part of a process
of causing nuclear explosions, since such explosions would be carried out
when the devices are ready. The United States and France are therefore
actively preparing to violate the first paragraph of Article I of the CTBT,
which bans all nuclear explosions. It also appears to us they are in viola-
tion of the second paragraph of Article I of the CTBT because they are
engaging in activities designed to cause nuclear explosions in NIF and
LMJ. Similarly, Britain also appears to be out of compliance with the
CTBT because it is helping to finance the National Ignition Facility and
intends to participate in explosive experiments there. Finally, Japan has
done nothing to prevent a Japan-based corporation, Hoya, from supplying
glass that is essential to the construction of NIF and LMJ.160 Japan is
therefore contributing to U.S. preparations for violating the CTBT. Japan
also appears to be in violation of Article I because it is encouraging the
United States and France to violate Article I. Similarly, a German-based
company, Schott, is supplying glass to NIF and LMJ.161 Germany is there-
fore in a situation analogous to Japan.  Article III of the CTBT requires
governments “to prohibit, in conformity with international law, natural
persons possessing its nationality from undertaking any such activity [that
is, activity prohibited to a state party under the treaty] anywhere.” Japan
and Germany thus are responsible for preventing their citizens from caus-
ing, encouraging, or participating in the carrying out of a nuclear explo-
sion anywhere in the world.

The United States claims that NIF-produced explosions would not violate
the CTBT because laser fusion facilities are exempt from the ban in Article
I of the CTBT. The United States has claimed that an alleged exemption
for these experiments under the NPT applies also to the CTBT.162

However, the NPT permits peaceful nuclear explosions. The CTBT does
not. The NPT bans possession of nuclear weapons or other nuclear explo-
sive device by all states parties except five – that is, it has two categories
of members. The claimed exemption has the effect of allowing non-nuclear
weapon states to conduct such experiments without breaching their obli-
gation not to acquire nuclear explosive devices. The CTBT applies equal-
ly to all parties and bans all nuclear explosions, as is clear from the
straightforward text of Article I quoted in full above. The U.S. and French
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laser fusion facilities are to be used for weapons maintenance and design,
and also for experiments that, it is claimed, would lead to electricity gen-
eration devices. In either case, explosions are not permitted, since the
CTBT rules out all nuclear explosions, including those that may lead to
peaceful applications. Moreover, it is possible that NIF and LMJ could
contribute to the design of pure fusion nuclear weapons, even though they
cannot themselves be made into weapons, since they are too large.

A Department of Energy’s response to the letter from Senator Tom Harkin
of Iowa failed to clarify the issues.163 The DOE claims that NIF is not
weaponizable. But the CTBT bans all nuclear explosions, so the potential
for nuclear explosions to be made into weapons is irrelevant to compli-
ance with Article I of the treaty. Moreover, NIF is publicly justified as
contributing to capabilities of maintaining the U.S. nuclear arsenal and
also designing new weapons. Finally, spread of laser fusion technology to
other countries would greatly boost their ability to build thermonuclear
bombs.

The DOE insists that the 1975 understanding based on the NPT that
allows laser fusion research is valid for the CTBT. But it has cited no
negotiating history that would allow such an interpretation of the CTBT.
On the contrary, it has in this specific context asserted the secrecy of the
negotiating history of the CTBT, as the following response to a question
from Senator Harkin shows:

Question 4: Official statements indicate that the DOE is using
the Nonproliferation Treaty (NPT) Review Conference deliber-
ations in its determination that NIF explosions would be legal
under the CTBT. Is there a negotiating record in the CTBT
process that allows the NPT exemptions on nuclear explosions
to be carried over to the CTBT? If so, please provide me with
the documentation of that negotiating record.

Answer 4: While the negotiating record itself is confidential,
there are public documents that support this position. For
example, a comparison of the Rolling Text of September 26,
1995 to the final Treaty [CTBT] shows that a provision that
would have ruled out ICF [Inertial Confinement Fusion] was
specifically considered and rejected during the negotiations.164

As noted above, ICF experiments or devices are not banned under the
CTBT, so that the response of the DOE to the question is an evasion of
the issue, which relates to specific planned explosions in a specific ICF
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device, the National Ignition Facility. Absent an express exemption in the
treaty, the language and intent of the CTBT rule out ICF explosions but
permit non-explosive ICF experiments. The official argument that the
planned explosions for NIF and LMJ would comply with the CTBT is
further undermined by the fact that they are intended to support weapons
programs. 

In sum, the violation of the CTBT that we allege is not in relation to all
laser fusion work. Indeed, all of the laser fusion work that has been done
so far would be legal under the CTBT because it involves nuclear reac-
tions at levels and in configurations that are clearly comparable to sub-
critical fission tests. None has involved a nuclear explosion. The violation
that the United States and France are committing is not in building NIF
and LMJ but in planning to use these devices to carry out explosions of
magnitudes that are greater than 4 pounds of TNT equivalent. The negoti-
ating record that is public clearly indicates that whatever definition of a
nuclear explosion that is eventually adopted, the largest permitted nuclear
yield of any nuclear reaction that occurs in a very short period of time
(i.e., an explosion) must be far less than 4 pounds of TNT equivalent. It is
essential that the matter of laser fusion explosions be taken up explicitly
by the parties to the CTBT, so as to reaffirm the complete ban on all
nuclear explosions. In this connection, we also urge the publication of the
secret negotiating history, which may not be known to all states.
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4
THE ANTI-BALLISTIC MISSILE TREATY

BACKGROUND

The ABM Treaty was created by the United States and the Soviet Union
in the context of a growing armory of missiles that had several warheads,
each of which could be independently targeted – the so-called “multiple
independently-targetable reentry vehicles” known as MIRVs (See for
example, York 1970 and Spencer 1995). These weapons raised the theo-
retical possibility of a surprise first strike by one of the Cold War antago-
nists that might wipe out most of the strategic nuclear forces of the other
side. It could then prevent nuclear warheads from harming its territory
from a retaliatory strike by the remainder of the strategic forces by using
anti-ballistic missile forces to defend itself. Thus, what appears on the sur-
face and in nomenclature to be a “defensive” weapon was possibly a cen-
tral element in a potential first strike strategy.

Since the threat of successful retaliation has been considered a corner-
stone of nuclear deterrence, the combination of accurate first strike
nuclear warheads and missile defenses created the prospect that the side
without missile defenses would lose its deterrence capability or appear to
lose it. The ABM treaty, which limited missile defense to two sites in each
country with a maximum of 100 interceptors of incoming warheads at
each site, was meant to ensure that both the Soviet Union and the United
States retained enough retaliatory capacity after a first strike to threaten
the cities of the other, thus preserving the nuclear deterrence between the
Cold War superpowers. The treaty’s preamble also stated the “premise”
that the limitation on anti-ballistic missile systems “would contribute to
the creation of more favorable conditions for further negotiations on lim-
iting strategic arms.” 
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The ABM treaty was unusual in also putting limits on future technological
development in the interests of preserving the “strategic balance” between
the United States and the Soviet Union. The Federation of American
Scientists has summarized the provisions of the treaty as follows:

Further, to decrease the pressures of technological change and
its unsettling impact on the strategic balance, both sides agree
to prohibit development, testing, or deployment of sea-based,
air-based, or space-based ABM systems and their components,
along with mobile land-based ABM systems. Should future
technology bring forth new ABM systems “based on other
physical principles” than those employed in current systems, it
was agreed that limiting such systems would be discussed, in
accordance with the Treaty’s provisions for consultation and
amendment.165

The ABM treaty provides for a five-yearly review by both parties (Article
XIV). It permits withdrawal from the treaty by either party “if it decides
that extraordinary events related to the subject matter of this Treaty have
jeopardized its supreme interests.” (Article XV). There is no penalty for
withdrawal, which requires six months notice to the other state. 

In 1974, the ABM treaty was amended when the United States and the
Soviet Union signed a protocol reducing the number of allowed missile
defense sites from two to one (ABM Protocol 1974).

Since the disintegration of the Soviet Union in 1991, some U.S. leaders,
including Senator Jesse Helms, questioned whether there was a valid
ABM Treaty on the ground that the treaty was between the United States
and a country, the Soviet Union, which had ceased to exist.166 There was
no real question regarding Russia, because Secretary of State James
Baker had publicly affirmed in Russia that the United States regarded
Russia as an ABM Treaty successor state and that the treaty remains in
force.167 In light of the question regarding the other former Soviet
republics, the United States, Russia, Ukraine, Belarus, and Kazakhstan
signed an agreement designating all these states as successor states to the
ABM Treaty in 1997.168

President Clinton did not submit the 1997 agreement regarding successor
states to the U.S. Senate for ratification, presumably because Senator
Helms, then-chairman of the Senate Foreign Relations Committee, had
promised to use the occasion of the consideration of the agreement for rat-
ification to kill the ABM treaty altogether.169



The Bush administration and other supporters of the withdrawal of the
United States from the ABM treaty have claimed that the treaty is obso-
lete since it essentially codifies nuclear deterrence ideas dating from the
Cold War. For instance, Senator Jon Kyl noted that:

A changed world requires different approaches to ensure the
safety and security of American citizens. As missile technol-
ogy proliferates and terrorists continue plotting new and more
deadly ways to harm us, our nation remains highly vulnerable
to nuclear and biological attack. We must move away a treaty
that requires us to leave our towns and cities deliberately
defenseless to missiles fired by rogue nations or terrorists.
The ABM Treaty is a straitjacket irrelevant in the post-Cold
War era.

And that:

The ABM Treaty does not protect us from Iraq, nor has it
deterred dictatorships in Iran or North Korea from attempting
to build a nuclear arsenal. The treaty does not protect our nation
against accidental missile launches or attacks from terrorists
who commandeer a nuclear missile. In short, it is a relic - and
the world will not miss its passing.170

Those who have argued against U.S. withdrawal from the ABM treaty,
while still supporting the idea of a missile defense, have argued along the
lines of Senator Biden on the eve of President Bush’s notice of intent to
withdraw from the treaty:

In my view, invoking this [withdrawal] clause is a bit of a
stretch, to say the least. No new enemy has fielded an ICBM
missile, which is the only missile our national missile defense
is intended to stop. Tactical missile defense is not barred by the
ABM Treaty, and Russia has said it would even amend the
treaty to permit an expanded United States testing program. So
where is the jeopardy to our supreme interest? 

The administration has said it wants to conduct tests that would
breach the ABM Treaty, but the head of the Ballistic Missile
Defense Organization in the Pentagon told Congress earlier this
year that no breach was needed to do all the tests that were
needed and scheduled. 

Informed scientists say the features added to the test program
that might breach the treaty, which the Defense Department
presented to the Armed Services Committee several months
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ago, are far from necessary, especially at this time. Phil Coyle,
the former chief of testing for the Pentagon, says we can con-
duct several years of needed testing without having to breach
the treaty’s terms.171

On December 13, 2001, the Bush administration informed Russia that the
United States intended to withdraw from the treaty. He said:

Today, I have given formal notice to Russia, in accordance with
the treaty, that the United States of America is withdrawing
from this almost 30 year old treaty. I have concluded the ABM
treaty hinders our government’s ability to develop ways to pro-
tect our people from future terrorist or rogue state missile
attacks.

The 1972 ABM treaty was signed by the United States and the
Soviet Union at a much different time, in a vastly different
world. One of the signatories, the Soviet Union, no longer
exists. And neither does the hostility that once led both our
countries to keep thousands of nuclear weapons on hair-trigger
alert, pointed at each other. The grim theory was that neither
side would launch a nuclear attack because it knew the other
would respond, thereby destroying both.

Today, as the events of September the 11th made all too clear,
the greatest threats to both our countries come not from each
other, or other big powers in the world, but from terrorists who
strike without warning, or rogue states who seek weapons of
mass destruction.172

The withdrawal went into effect on June 13, 2002.

ANALYSIS OF THE U.S. NOTICE
OF WITHDRAWAL FROM THE ABM TREATY

Widespread official questioning of the ABM treaty began in the United
States in March 1983, when President Reagan announced his commitment
to a research program, known later as the “Strategic Defense Initiative”
and popularly called “Star Wars,” whose goal was to create a shield over
the United States that would protect it from nuclear attack. Since such a
shield would also protect it from nuclear retaliation, it clearly put into
question the very principles on which the ABM treaty was created. A few
months later, the United States questioned the legality of a radar at
Krasnoyarsk (in Siberia) being built by the Soviet Union. The Soviet
Union denied that this was an illegal installation. In January 1984, the
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United States declared the Soviet radar to be out of compliance with the
terms of the ABM treaty. As the Cold War wound down, the Soviet Union
agreed that the Krasnoyarsk radar was illegal under the ABM treaty. In
September 1989, the Soviet Union agreed unconditionally to dismantle
the radar. 173

For the rest of the 1980s, the United States continued to discuss with the
Soviet Union the possibility of replacing the ABM Treaty with an agree-
ment that would permit a variety of missile defenses, including space
based defensive weapons, with the idea that defense was better than deter-
rence. These arguments have not addressed the potential of missile defens-
es to be used as part of a first strike arsenal, or as part of an arsenal that
would negate the deterrence capacity of some or all nuclear weapon states. 

Negation of deterrence would provide the United States with a free hand
in using conventional military forces in a manner of its choosing, for
instance in Taiwan, without fear of nuclear devastation. This potential of
missile defenses has recently been pointed out by New York Times colum-
nist Bill Keller:

The schemers in the current debate [on missile defenses] fear
that any nation with a few nuclear weapons can do to us what
we did to the Soviets [during the Cold War] – deter us from pro-
jecting our vastly superior conventional forces into the world.
This could mean Iraq, or North Korea or Iran, but most impor-
tantly it means China.

…

‘The logic of missile defense is to make the stakes of power
projection compatible with the risks of power projection,’ says
Keith B. Payne [President of the National Institute for Public
Policy], a deterrence theory expert and an ardent supporter of
missile defense. Missile defense, in other words, is not about
defense. It’s about offense.174

The offensive capacity of missile defenses also relates to an increase in
nuclear first strike capability, especially in relation to vulnerable and/or
small arsenals of a potential adversary. Consider China, for instance.
China currently has about 20 long-range ballistic missiles, which are liq-
uid fueled. If most of these are wiped out in a first strike, then the remain-
ing could be dealt with by even a limited missile defense (presuming it
worked).175
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Toward the end of the 1980s, the United States abandoned as unworkable
the initial expansive idea of a complete missile shield of the Reagan-era,
which would have included nuclear weapons. That is, the defense system
was partly based on nuclear explosions in space.176 In the 1990s, non-
nuclear devices designed to destroy incoming missiles or warheads
became the center of the program and the idea of space based nuclear
weapons as part of a missile defense system was abandoned. In 1999, the
United States adopted a law requiring that a missile defense would be
deployed as soon as technologically feasible. This law came in the context
of a 1998 test of a medium-range rocket by North Korea that had the
potential to be turned into a missile that could reach Japan.

During the late 1990s, the United States and Russia engaged in intense
negotiations to arrive at some post-Cold-War agreement on reduction of
nuclear weapons, implementation of weapons reduction agreements, ver-
ification, disposition of stocks of weapon-grade plutonium that had been
declared as surplus to weapons requirements after the end of the Cold
War, as well as missile defenses. The disagreements had not been bridged
by the time of the U.S. presidential election of 2000. President Bush had
stated during the election campaign that he favored U.S. withdrawal from
the ABM Treaty.

The December 13, 2001 notice of withdrawal from the treaty came in a
context that is important:

• It was done about three months after the attacks of September
11, with the argument that defenses were now more important
because there were clearly parties that aspired to have weapons
of mass destruction that could not be deterred, even on pain of
death. 

• The withdrawal was in the face of continued Russian opposi-
tion. However that opposition has so far been muted.

• Russian cooperation in the War on Terrorism had no effect on
the Bush administration’s approach to the ABM Treaty in terms
of actually securing Russia’s assent before withdrawal.

• China’s strategic interests in the issue were set aside. China’s
reaction has also been one of muted opposition.

• The United States has rejected other treaties, including the
Kyoto Protocol and the CTBT.
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The decision of the United States to withdraw from the ABM Treaty with-
out a negotiated agreement with Russia is difficult to understand in terms
of missile threats and defenses. First, it is possible to carry out a variety
of tests within the framework of the treaty.177 An effective system cannot
be deployed for many years, and perhaps not for decades, if ever. The tests
carried out so far have resulted in many failures and, in some cases, mod-
est successes. It is generally agreed that the “successful” interceptors could
be overcome in a real-world situation by decoys. At the same time, the non-
missile threats relating to weapons of mass destruction, notably nuclear
weapons, have grown and are now recognized as far more perilous than
before September 11. For instance, according to the most recent National
Intelligence Estimate, “the Intelligence Community judges that U.S. terri-
tory is more likely to be attacked with WMD [weapons of mass destruc-
tion] using nonmissile means [than ballistic missiles].”178 Yet the resources
being devoted to missile defenses ($8 billion per year)179 are far greater
than those devoted to preventing a nuclear bomb in a truck or ship or pro-
grams to put plutonium or highly enriched uranium into non-weapons
usable form so as to prevent its theft. This set of priorities corresponds less
to defense as such and more to the Nuclear Posture Review, which seeks to
maintain large numbers of nuclear weapons on alert or standby for many
different kinds of war-fighting capabilities, including first use of nuclear
weapons under a variety of circumstances. The U.S. annual budget for
nuclear weapons design and testing is currently larger than the average dur-
ing the Cold War. Internationally, it is widely agreed that the ABM Treaty
withdrawal will impede further U.S.-Russian arms reductions. Russia has
already announced a withdrawal from its commitments under the START
II arms reduction treaty (not yet in force) in the wake of the U.S. with-
drawal from the ABM Treaty. Other adverse effects include stimulating or
reinforcing a Chinese buildup of its arsenal, with attendant ripple effects on
India and Pakistan and perhaps even Japan; making de-alerting all weapons
much more difficult to implement; and opening the way to weaponization
of space. On the latter point, the ABM Treaty prohibited space-based sys-
tems including radar usable for missile interception that would also be nec-
essary to strike satellites or air or ground targets.

By unilaterally withdrawing from the ABM Treaty in the absence of any
immediately compelling reason to do so, the United States is acting in a
cavalier manner toward its legal obligations. However, there appears to be
no way to challenge the withdrawal other than through the U.S. political
and legal systems. Congress has shown little inclination to do so, but a
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lawsuit filed by members of Congress claims that the withdrawal is invalid
due to a lack of congressional approval. The United States has provided
the needed six months notice and a statement of the alleged “extraordinary
events” motivating the withdrawal. No more is required, there is no
process of judging the merit of the claims within the framework of the
treaty, and Russia has not objected that the withdrawal clause has been
violated. Yet, the U.S. withdrawal does raise a broader question about
treaty adherence and the rule of law. It is the first formal unilateral with-
drawal of a major power from a nuclear arms control treaty after it has
been put into effect. A precedent has been set for the United States and
other states to cite parallel provisions in other important security treaties,
among them the NPT, the Biological and Chemical Weapons Conventions,
and the Comprehensive Test Ban Treaty. If the United States can withdraw
unilaterally from a treaty that is regarded as a cornerstone of strategic sta-
bility, then what is to keep other states from withdrawing from treaties as
they see fit? The NPT, for instance, requires a three-month notice of with-
drawal. Like the ABM treaty, it specifies no penalty for withdrawal.
Unlike the ABM Treaty, the NPT does require notice to the Security
Council, which could then act if it finds a threat to international peace and
security. But the Security Council would be prevented by the veto of any
of the permanent members from acting with respect to them or states they
wish to protect. Similarly, a withdrawal from the CTBT also requires
notice to the Security Council.

While the provision regarding notice to the Security Council does not con-
tain an explicit authorization of any action in response to a withdrawal, the
potential for such action is present provided that the permanent members
collectively decide that such action is warranted. They are unlikely to act
against their own countries or their allies of course. This asymmetric
power of the nuclear NPT nuclear weapons states already violates the
principle of equality before the law. The decision of the United States to
unilaterally withdraw from the ABM Treaty further undermines it. It
makes action with respect to other states that withdraw from treaties even
less legitimate, since the United States has itself unilaterally cited
“extraordinary events” as a basis for withdrawal from a security treaty. 

The U.S. withdrawal from the ABM Treaty occurs at a time when the
United States expects other countries to adhere to their commitments,
especially in connection with the “War on Terrorism.” The United States
has also made a list of countries that may be targeted with nuclear
weapons. One of the rationales in the targeting strategy is the possession
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of weapons of mass destruction by countries contrary to their treaty com-
mitments. But what if any of the target countries currently party to the
NPT decide to withdraw from the NPT and build nuclear arsenals because
they feel their national survival threatened by U.S. policy? North Korea,
having just admitted to developing a nuclear program, may be at risk of
doing so. These events raise a whole host of questions as to how long the
existing NPT regime may endure.

The problem of preventing the use of weapons of mass destruction delib-
erately or by accident is a complex one. The risks of the use of weapons
of mass destruction by terrorist groups or by states that do not now pos-
sess them are real. But so are the risks that nuclear weapons states would
use them. The risks of large-scale nuclear war by accident or miscalcula-
tion have grown180 – and this is arguably the most serious risk of all since
it threatens global destruction. The United States and Russia would poten-
tially be in the center of such a catastrophe. A unilateral withdrawal from
the ABM Treaty will, at the very least, perpetuate the risks of accidental
nuclear war by causing the maintenance of nuclear weapons on hair trig-
ger alert. As noted above, the U.S. missile defense program does not
address the main threats of nuclear weapons use by non-state groups or by
non-nuclear weapons states in the near- to medium-term. When taken in
combination with other factors, such as the nuclear posture of the United
States, it jeopardizes the most important treaty that prevents the spread of
nuclear weapons and nuclear materials – the NPT.

In the context of complete verified de-alerting of nuclear weapons and a
commitment to complete disarmament, including missile control, it is
possible to imagine missile defenses, globally applied, as theoretically
positive, though it is not clear whether that would be a worthwhile priori-
ty even then. But the present context of the U.S. withdrawal is quite dif-
ferent. Highly influential elements within the U.S. government are advo-
cating the U.S. domination of space.181 The U.S. nuclear posture includes
possible first use of nuclear weapons in a variety of circumstances and
does not rule out a first strike. At the present time, justifying a unilateral
withdrawal from the ABM Treaty as an act of defense stretches credibili-
ty beyond the limit, especially when taken in combination with the U.S.
record on other treaties detailed in this book, as well as the technical real-
ity that a functioning missile defense system would enhance the ability of
the United States to carry out a first strike with reduced damage to itself.
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5
THE CHEMICAL WEAPONS CONVENTION

BACKGROUND

The use of chemical weapons in war has been legally prohibited since the
Geneva Protocol of 1925.182 The Chemical Weapons Convention (CWC)
enhances this prohibition by banning the development, production, stock-
piling and transfer of chemical weapons, by monitoring each member
state’s chemical industry, and by increasing transparency. 

The CWC was negotiated over a period of more than a decade within the
United Nations Conference on Disarmament. The United States played a
significant role in negotiations, advocating a treaty broad in scope and
with a thorough verification and inspection regime.183 The CWC was
completed and opened for signature on January 13, 1993. 

The CWC contains three basic obligations that each state party must
undertake:

(1) Prohibition of Weapons. States parties agree to never develop,
acquire or use chemical weapons or transfer them to anyone;

(2) Destruction of Weapons. States parties agree to destroy all their
existing chemical weapons production facilities and stockpiles;

(3) Declarations and Inspections. Each state party must declare any
chemical weapons facilities or stockpiles. States parties are not
restricted in the use of chemicals and facilities for purposes
other than the manufacture/use of chemical weapons, but must
allow routine inspections of declared “dual-use” chemicals and
production facilities that could be used in a manner prohibited
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by the convention. The annexes of the Convention set forth the
list of such chemicals and facilities.184

In addition to the routine inspections, the treaty also gives states parties
the right to request a challenge inspection of any facility, declared or
undeclared, on the territory of another state party that it suspects of possi-
ble non-compliance (Article IX). A requested inspection may be blocked
by a three-quarters vote of an Executive Council of member states if the
request is judged to be frivolous or abusive.

The CWC established an independent agency, the Organization for the
Prohibition of Chemical Weapons (OPCW), to oversee all aspects of the
execution of the convention. One subpart of the chemical weapons, the
Technical Secretariat, carries out inspections; the Executive Council
(made up of 41 member states) oversees implementation of the treaty pro-
visions (including investigations of non-compliance) and the Conference
of the States Parties is the principal decision-making organ made up of all
CWC members, with duties including setting the budget and policies, and
overseeing the other organs.

The CWC also created a legal mechanism to assist in the prevention of ter-
rorism because states are required to outlaw the production, transfer and
use of chemical weapons for their nationals, and because the treaty pro-
hibits the transfer of the most dangerous chemicals to non-member
states.185

The CWC has successfully increased transparency, with declarations of
existing chemical weapons stockpiles by India, South Korea, Russia, and
the U.S., which are all destroying, or preparing to destroy, existing chem-
ical weapons materials and facilities. But the treaty has not been used to
its fullest potential. It is not universal: 29 signatories to the treaty have not
ratified it, some of the non-member states (e.g. Iraq, North Korea, Libya,
Egypt, Syria, Israel) are believed to maintain chemical weapons programs,
and at least one state party, Iran, has been accused by the U.S. government
of continuing a chemical weapons program.186

Moreover, in its implementing legislation for the Convention, the United
States placed restrictions on the application of certain treaty provisions, so
that it is not complying with the full requirements of the text. The decision
to implement the treaty in a limited manner risks erosion of some of the
most valuable aspects of the treaty, including the verification regime. 
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U.S. RATIFICATION AND 
IMPLEMENTATION OF THE CWC

DIFFICULTIES IN SENATE APPROVAL OF THE CWC

The CWC, like all treaties, was reviewed by the Senate Foreign Relations
Committee before it was put to a vote for ratification. At the time, Senator
Jesse Helms was the chairman of the Committee. Helms advocates a
school of thought, increasingly prominent in U.S. government, that partic-
ipation in such treaties constrains the options of the United States and
undermines the role of the United States as the world’s only superpower.187

The opponents argued that the CWC would injure U.S. businesses because
it would compromise trade secrets and would require costly monitoring
systems. Also, opponents argued that the CWC would not be effective
because it would not fully prevent states parties from cheating, because it
may not catch all cheaters, and because countries that have developed or
seek to develop chemical weapons programs would not join.188

Because chemical weapons ingredients have commercial uses and chemi-
cal weapons production facilities can be hidden, no law prohibiting chem-
ical weapons is going to catch all potential violators. No treaty is fool-
proof, but increased transparency improves the ability to prevent the
development, production, transfer, and use of chemical weapons. The
CWC verification regime includes a mechanism for routine inspections of
declared dual-use facilities, challenge inspections in cases of suspected
non-compliance, and information sharing. Members of the treaty are
required to criminalize illicit behavior within their regimes, and those
countries that do not join are prevented from legally acquiring dual-use
materials from party members, thus depriving them of significant trade
opportunities. Moreover, safeguards within the treaty, including the Annex
on the Protection of Confidential Information, protect confidential and
proprietary information. These and other compelling arguments led to
support from the Reagan, Bush, and Clinton Administrations, the intelli-
gence community, the chemical industry (contradicting the position that
the industry would be overburdened by reporting and inspection obliga-
tions), and the American public.189

U.S. EXCEPTIONALISM IN RATIFICATION OF THE CWC

The United States signed the treaty in 1993, but then largely ignored it,
allowing opposition to the treaty to gain momentum. In October 1996, the



issue of ratification finally became a priority of the Clinton Administration
after Hungary became the 65th country to ratify the convention; under
Article XXI of the CWC, the treaty enters into force six months from the
date of the 65th ratification. The United States recognized the need to join
the treaty before its entry into force to avoid being shut out of the role of
a founding member, which would include a seat on the Executive
Committee and the right to draft the rules of the treaty’s enforcement.190

The Senate Foreign Relations Committee threatened to hold up the treaty
in deliberations indefinitely. The Clinton Administration was forced to
make considerable compromises with the Foreign Relations Committee to
secure the treaty’s release from the committee for a floor vote by
Senate.191 The Foreign Relations Committee aimed to secure additional
safeguards with respect to constitutionality, cost, and security. The
Committee could not attach reservations to the treaty, because Article
XXII prohibited subjecting the articles of the treaty to reservations.
Instead, when the Foreign Relations Committee finally released the treaty
for a floor vote, it had attached 28 “conditions.” These conditions were not
subject to further debate. That is, the Senate could either agree to the
treaty with the conditions, or could reject the treaty in its entirety. After
the Senate approved ratification of the treaty subject to the 28 conditions,
Congress added further limitations when the treaty was translated into
domestic law (the “implementing legislation”).192

Some of these restrictions dealt solely with domestic issues, such as
requiring the President to report to the Senate, funding, and U.S. constitu-
tional “safeguards,” but several restrictions amounted to a refusal to com-
ply with certain terms of the CWC and its Verification Annex. Under
Article VI of the CWC, states parties are required to subject toxic chemi-
cals and their precursors and facilities related to such chemicals (as enu-
merated in the CWC annexes) to verification measures as provided in the
Verification Annex. Pursuant to the implementing legislation, however,
the President has the right to refuse inspection of any U.S. facility upon
the determination that the inspection may “pose a threat to the national
security interests.” 193 Another restriction narrows the number of facilities
that are subject to the inspection and declaration provisions.194 Also, the
United States refuses to allow samples to be “transferred for analysis to
any laboratory outside the territory of the United States,”195 even though
the Verification Annex permits, if necessary, “transfer [of] samples for
analysis off- site at laboratories designated by the [OPCW].”196 As dis-
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cussed below, these unilateral actions restrict the U.S.’s compliance with
the CWC and set a dangerous precedent for other treaty members. 

Meanwhile, as the United States continued to deliberate on the imple-
mentation of the convention, it could not meet its treaty obligations. The
United States was required to make initial declarations of activity relating
to proliferation-risk chemicals 30 days after the treaty’s entry into force
(i.e., by the end of May 1997). As described above, as a result of
Congressional disagreements, the implementing legislation, which gives
the treaty obligations legal effect within the United States, did not pass
both houses of Congress until October 1998. Then, regulations needed to
establish the manner in which the treaty obligations would be managed
within the government were not issued until December 1999.197

Without the domestic law setting out the requirements for declarations of
chemical industry facilities, inspections of U.S. industry could not take
place. This delay created problems for the CWC Secretariat’s budget and
the allocation of inspectors. More significantly, the delay encouraged
other countries to drag their feet until the United States finally made its
industry declaration in March 2000, almost three years after it was due.198

Iran, which is also believed to maintain a chemical weapons program, held
off on declaring; Italy, China, France, Germany and other countries threat-
ened to suspend inspections of their industrial facilities until the United
States complied.199

EFFECTS OF U.S. NON-COMPLIANCE

As described above, the United States created limits on its compliance
with the CWC due to substantial opposition within the Senate. The three
main limitations on U.S. compliance are: a prohibition on analyzing U.S.
chemical samples in laboratories outside of the United States, the presi-
dential right to refuse an on-site inspection, and the limitation of the scope
of industrial facilities to be declared. 

The refusal to allow sampling outside of the United States could inter-
fere with successful verification of compliance, and the provision is
senseless given the safeguards of confidential information in the
treaty.200 The decision to limit the scope of facilities to be declared also
risks weakening the ability to monitor and detect non-compliance. “It
should be recalled that both Russia and Iraq concealed their chemical
weapons program with large industrial sites.”201 Thus, “by shrinking the
pool of industrial facilities to which OPCW inspectors are granted rou-
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tine access,” facilities that are not complying may slip past inspection.202

Other CWC members “will not allow the United States to create a sep-
arate and less rigorous verification regime for itself.”203 Some countries
will place the same restrictions on inspections. For example, India, in its
implementing legislation, prohibits taking samples out of the country,
and Russia also proposed similar legislation.204

With respect to the conduct of inspections, Dr. Amy Smithson of the Henry
L. Stimson Center, who has monitored the implementation of the CWC
since its entry into force, observed that the United States officials behaved
in an inflexible and uncooperative manner toward the international inspec-
tors, perhaps due to wariness left over from the days of bilateral inspections
with the Soviet Union, or perhaps to mask some inaccuracies in reporting.
Whatever the reason, the behavior has created a “domino effect of unco-
operative behavior during CWC inspections” of other countries.205 For
example, after the United States restricted inspection procedures on tag-
ging and sampling and analysis of chemical munitions, Russia and South
Korea, both declared possessors of chemical weapons, imposed the same
restrictions during inspections on their territory. India also applied restric-
tions to its inspections, “citing the U.S. example.”206

FAILURE TO USE THE CHALLENGE INSPECTION
MECHANISM AND CHANGES TO THE OPCW

Since the entry into force of the CWC, no country has invoked the provi-
sion allowing challenge inspections in the case of suspected development,
production or stockpiling of chemical weapons.  Use of the challenge
inspection mechanism would bolster the treaty as a tool for gathering
information and deterring the spread of chemical weapons, and would
address concerns that treaty violations by member states do exist. For
example, the United States has alleged that treaty member Iran maintains
a chemical weapons program.207 Iran, which has made declarations and
has allowed inspections of former chemical weapons production facilities,
claims to have ended its chemical weapons production, but U.S. intelli-
gence sources believe that Iran is continuing to develop chemical weapons
and has sought assistance from CWC members Russia and China to assist
with its program.208
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Critics contend that the United States should invoke the challenge inspec-
tion procedures of the CWC to address Iran’s suspected treaty violations.
The reason for failing to do so may be fear of a retaliatory challenge
inspection request or to avoid revealing the sources of its information. In
March 2002, Under Secretary of State for Arms Control and International
Security John Bolton explained that before invoking the challenge inspec-
tions, the United States needed to resolve “management issues” of the
OPCW, which he called a “troubled organization” that may not be capable
of undertaking the burden of challenge inspections.209

After announcing its intention to make management changes, the United
States achieved the controversial removal of the head of the OPCW, José
Bustani, who had held that position since the beginning of the organiza-
tion. CWC member states voted to remove Mr. Bustani mid-term, 48
votes to 7, with 43 abstentions. Mr. Bustani had been re-elected for a
four-year term in 2000 with support from the United States.210 This is
believed to be the first instance where the head of an international
agency was dismissed mid-term.  The United States argued that its deci-
sion was due to “financial mismanagement, demoralisation of the
Technical Secretariat staff, and what many believe are ill-considered ini-
tiatives.”211 OPCW officials and delegates agreed that Mr. Bustani’s
aggressive style offended member states, and observers pointed to Mr.
Bustani’s questionable financial priorities, including his battle to signif-
icantly increase his paycheck.212 Another possible reason was Mr.
Bustani’s effort to persuade Iraq to join the Convention, which some
believe encroached on the way in which the United States plans to
address Iraq’s suspected possession of weapons of mass destruction.213

U.S. foreign policy, as of mid-2002, includes the goal of overthrowing
the Saddam Hussein government that rules Iraq.

The United States was viewed as pressuring other states to achieve the
management change. U.S. criticisms of Mr. Bustani were accompanied
with threats not to pay its dues unless Mr. Bustani was voted out. 214 The
U.S. pays over 20% of the OPCW budget. Also, the U.S. ambassador
reportedly threatened to dismantle U.S. chemical weapons independently
of the OPCW if its demands were not met.215 Irrespective of the merits of
the U.S. complaints, the manner in which the United States achieved the
removal of the head of the OPCW reveals its desire to dominate and con-
trol the structure of treaties and their implementing bodies. Decisions
relating to international bodies that must serve all their member states
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should be made outside of the context of financial threats and threats of
withdrawal.

Whatever the goal, the OPCW faces further U.S.-led changes. Although
critics of the U.S. actions, including Mr. Bustani, believe that the motiva-
tion for these initiatives is to increase U.S. control over the organization,
the United States has expressed its desire for a stronger OPCW to help
eliminate chemical weapons.216 If U.S. protestations are to be viewed as
sincere, then it is time for the United States to remove the loopholes it
opened to restrict or prevent inspections of U.S. facilities. The United
States should also use the challenge inspection mechanism to address con-
cerns of non-compliance. The longer the challenge inspection goes
unused, the less credible the treaty will appear as a protection for the inter-
national community. 217

THE LEGACY OF THE CWC

The opposition that surfaced during the CWC ratification process had once
been an undercurrent of dissent, but is now the prevailing view of the cur-
rent administration. Opponents of the CWC included Vice President Dick
Cheney (former Secretary of Defense under President George H. W. Bush)
and Secretary of Defense Donald Rumsfeld (former National Security
Advisor under President Gerald Ford). The arguments against the CWC
were recycled during the negotiations of the Protocol to the Biological and
Toxin Weapons Convention, and that agreement was killed before its draft-
ing was even completed (see next chapter).

Now that the CWC has been implemented, one of the main concerns about
the treaty, the potential disclosure of national security and proprietary
information, was put to rest by the State Department Special Negotiator
for Chemical and Biological Arms Control: “The Chemical Weapons
Convention inspections already conducted on both Department of
Defense facilities and at commercial firms have thus far demonstrated our
ability to fulfill the obligations of the Chemical Weapons Convention
without sacrificing sensitive national security or commercial proprietary
information.”218
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6
THE BIOLOGICAL WEAPONS CONVENTION

BACKGROUND

With the terrorist attacks of September 11 and the ensuing anthrax attacks,
the United States suffered a chilling reminder of the dangers of biological
weapons. The anthrax mailings that resulted in five deaths served as a
warning that the United States needs comprehensive measures to respond
to the use of biological weapons and to treat victims. But equally if not
more important, all states need to prevent the diversion of materials and
equipment for the development of biological weapons. After September
11, the Bush administration reiterated its support for the Biological
Weapons Convention (BWC) as a legal mechanism to aid in preventing
the proliferation and use of biological weapons by terrorists or rogue
nations.219

The BWC was signed in 1972 and came into force on March 26, 1975.
Article I states that:

Each State Party to this Convention undertakes never in any
circumstances to develop, produce, stockpile or otherwise
acquire or retain:

1. Microbial or other biological agents, or toxins whatever their
origin or method of production, of types and in quantities that
have no justification for prophylactic, protective or other
peaceful purposes;

2. Weapons, equipment or means of delivery designed to use such
agents or toxins for hostile purposes or in armed conflict.
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Article II states that:

Each State Party to this Convention undertakes to destroy, or to
divert to peaceful purposes, as soon as possible but not later
than nine months after the entry into force of the Convention,
all agents, toxins, weapons, equipment and means of delivery
specified in article I of the Convention, which are in its pos-
session or under its jurisdiction or control. In implementing the
provisions of this article all necessary safety precautions shall
be observed to protect populations and the environment.220

Taken together, these two articles require that all parties to the BWC
should have destroyed all of the stocks of biological weapons or removed
them from military jurisdiction into peaceful applications by December
26, 1975, except for those small amounts needed to develop vaccines and
other defensive measures. Also, Article IV requires the parties to the BWC
to prohibit the manufacture or development of biological weapons within
their jurisdictions. This means that states are required to pass laws
restraining individuals and corporations within their jurisdiction or con-
trol from developing or possessing biological weapons.

Lacking verification procedures and mechanisms to monitor compliance,
the BWC is significantly flawed as an enforceable commitment. Russia
exposed the weakness of the treaty in 1992, when it publicly admitted to
the existence of its fully developed biological weapons program, estab-
lished a year after the Soviet Union signed the BWC.221 Similarly, UN
inspections after the Gulf War revealed that Iraq, then a BWC signatory,
had created a secret and extensive offensive biological program.222 Since
the BWC allows possession of biological weapon materials in small
amounts needed for defensive purposes, such as development of vaccines,
the need for a verification arrangement has long been evident. 

HISTORY OF THE NEGOTIATIONS
FOR A PROTOCOL TO STRENGTHEN THE BWC

The efforts to strengthen the BWC to prevent violations and to detect them
more readily when they occurred began over ten years ago. At the third
BWC review conference in September 1991, states parties established an
Ad Hoc Group of Governmental Experts (VEREX) to identify and exam-
ine potential verification measures from a scientific and technical stand-
point.223 In 1994, a special conference of states parties established an Ad
Hoc Group, which is open to all states parties, to consider appropriate
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measures to strengthen the BWC, and to draft proposals to be included in
a legally binding instrument.

The Ad Hoc Group began formal protocol negotiations in 1995, and tran-
sitioned to a draft Protocol text (the rolling text) in 1997. By fall 2000, the
negotiations slowed due to difficulties in reaching compromises. In March
2001, the Chairman of the Ad Hoc Group, Ambassador Tibor Tóth of
Hungary, presented a Composite Text “to address the remaining outstand-
ing issues,”224 in the hope of facilitating completion of the negotiations on
a protocol before the Fifth BWC Review Conference, held from
November 19-December 7, 2001. 

CONTENTS OF THE BWC VERIFICATION PROTOCOL

DESCRIPTION OF THE PROTOCOL

The Protocol offered three principal mechanisms to strengthen the BWC:

1. Declarations of national bio-defense programs, facilities with
high biological containment, plant pathogen facilities and facil-
ities working with certain toxic agents; 

2. Promotion of the accuracy of the declarations through random
site-check visits and clarification visits; 

3. Challenge inspections to investigate allegations of non-
compliance. 

The Protocol’s declaration and verification regime is designed to address
the “dual-use” nature of disease agents and technology. The same
microorganisms that may be diverted for use in biological weapons are
studied by defense and pharmaceutical/biotechnology firms to develop
defenses against a natural outbreak or a deliberate attack. 

For years, the United States and its allies supported the mechanisms set
forth in the Protocol as the basic elements needed to strengthen the BWC.
For example, in 1998, the United States and twenty-eight other states sub-
mitted a paper to the Ad Hoc Group supporting declarations, clarification
visits, and investigations into concerns over non-compliance as measures
to strengthen the convention.225

The Protocol offers several types of visits aimed at increasing confidence
and resolving questions relating to the accuracy of states’ declarations.
The visits would also enhance the transparency of declared facilities.



According to Tibor Tóth, Chairman of the Ad Hoc Group: “The trans-
parency provisions in the Protocol will, over time, create a climate of
openness and candor around significant dual-use activities. We are about
creating light where there is darkness. This is an environment in which
proliferators may well find it more difficult to operate [and] flourish.” 226

The provision for challenge inspections would install a permanent legal
mechanism for thorough inspections of suspected cheaters. Additional
benefits include the detailed provision for sharing scientific information
and the requirement that each state party adopt penal legislation criminal-
izing actions prohibited under the BWC. The provision for penal legisla-
tion may help to prevent bioterrorism, as each country would be required
to prosecute anyone within its jurisdiction suspected of developing any
such program.

None of these mechanisms currently exists in the BWC. Although it is val-
ued for codifying the norm that biological weapons should not be devel-
oped or used, the BWC does not require countries to enact laws prohibit-
ing biological weapons activities by its citizens, there are no mandatory
reporting requirements for any state’s biodefense program,227 or provisions
for on site visits. These measures are the first basic steps in preventing a
diversion of microorganisms from peaceful to military use, and in expand-
ing our knowledge of the current threat so that we may attempt to develop
responses. The provisions of the Protocol could also be crucial in discov-
ering whether the original parties to the BWC met their commitments to
destroy all but small amounts of biological weapon materials before the
end of 1975, or whether, like the Soviet Union and Iraq, they violated them.

CRITICISMS OF THE PROTOCOL AND RESPONSES

Verification Measures Are Not Strong Enough

Treaty negotiators, scientists, and arms control advocates recognize that
inherent difficulties exist in monitoring biological agents. The subject
agents are utilized in a variety of industries, and facilities may be able to
rid themselves of agents without detection. In order to verify use of the
agents, therefore, inspections must be thorough and broad in scope.
Critics of the Protocol argue that the declaration and inspection system
proposed in the Protocol does not go far enough to ensure transparency.

Some analysts found that too many facilities are exempted from inspec-
tion.228 “A state could therefore keep much of its biodefense operations
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legally exempt from routine international scrutiny, subject only to the
unusual process of facility investigation that will be difficult to initiate.”229

The Protocol also places limits on the information that is subjected to
inspection and verification. For example, although the Protocol included
random visits as a means of promoting accurate declarations, the number
of random visits a year is limited, “making the likelihood of such visits
quite low for any given facility.”230

The visits are limited largely to protect the biotechnology industry’s pro-
prietary information and states parties’ biodefense programs.231

Negotiators agreed to permit the inspected party to determine access dur-
ing a visit. But experts feared that the protections against intrusiveness
during inspections “could readily compromise the overall degree of trans-
parency actually achieved and would certainly diminish the impression of
transparency even among cooperative parties.”232

As part of its Chemical and Biological Weapons Nonproliferation Project,
the Stimson Center assembled a panel of experts to explore the technical
prospects of an inspection regime. Most panelists agreed with the basic
monitoring tools of the Protocol’s inspection regime but had concerns
with the quality of visits, including the amount of time and limited
staffing. According to the summary report, House of Cards, “the draft pro-
tocol appears to have bent over backward to minimize the inconvenience
and intrusiveness of inspections to host facilities. While it is important to
hold down the burden of inspections, skimping on inspection manpower
and time on site could yield poor results.”233

There is clearly a tension between transparency of inspections and their
thoroughness on the one hand and the protection of proprietary informa-
tion on the other at least in some cases. The Stimson Center panel favored
more thorough inspections than provided for in the Protocol, which would
promote better assurances of compliance and create a greater likelihood of
detecting violations.  As we show below, the United States played a key
role in weakening the inspections provisions.

U.S. Role in Weakening the Protocol’s Inspection Regime 

The United States now claims that the provisions of the Protocol are too
weak to provide value, but several observers of the negotiations note that
the United States was partly responsible for creating the weaker provi-
sions.  For example, the United States insisted on loopholes to limit the
declaration of biodefense facilities, opposed the declaration of produc-
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tion facilities other than vaccine plants, and argued to prohibit sampling
during visits.234 The United States also resisted defining the purpose of
random visits as ensuring the accuracy of declarations; instead it insist-
ed on their characterization as “increasing confidence in the consistency
of declarations.”235

The United States sought more limited inspections to safeguard its confi-
dential biodefense information and industrial proprietary information.
Supporters of the Protocol believe that this information could be ade-
quately safeguarded, and a working paper from Germany to the Ad Hoc
Group applying the methods of the Protocol concluded that “information
can be achieved without intrusive on-site activities, without compromis-
ing confidential proprietary or national security information and without
checking any quantitative data.”236 Instead of weakening inspections, the
United States should have conducted more research and testing to improve
both the methods of collecting information and safeguarding the systems.
Yet the United States did not conduct extensive tests during the negotia-
tions, or when it undertook a review of its Protocol policy, even though the
U.S. was required to undertake such tests by a 1999 law.237

U.S. REJECTION AND THE END OF THE PROTOCOL

The United States never took a leading role in the negotiations of the
BWC Protocol under either the Clinton or Bush administrations.238 The
United States put forward only 16 out of the 450 working papers submit-
ted to the Ad Hoc Group.239 Some observers of Protocol negotiations
believe that the lack of U.S. leadership toward the Protocol might be
explained by its mixed reception within the U.S. government from the
beginning.  For example, the commerce department and national security
officials reportedly opposed the treaty for its potential risk to trade secrets
and lack of ability to catch cheaters.240 And as mentioned above, neither
administration conducted thorough field tests to determine the efficacy of
the monitoring regime. Nevertheless, toward the end of the Clinton
Administration, Ambassador Donald Mahley, U.S. Special Negotiator for
Chemical and Biological Arms Control Issues, testified that then
Secretary of State Madeline Albright and then Under Secretary of State
for Arms Control and International Security Holum “still hope[d] a satis-
factory Protocol can be achieved by the [November] 2001 target date.”241



THE BUSH ADMINISTRATION POLICY REVIEW AND DECISION

TO SCRAP THE PROTOCOL

When the Bush administration took office, it soon began to review its
policy toward the Composite Text.242 The review was completed in May
2001. Although the conclusions were not released publicly, the review
committee found thirty-eight problems with the Protocol and “concluded
that the verification measures in the treaty were unlikely to detect cheat-
ing” and that “these same provisions might be used by foreign govern-
ments to try to steal American secrets.”243 The administration did not at
this time abandon the Protocol, and some hope remained that the U.S.
would work with the existing text so that some agreement to strengthen
the BWC would survive. 

Two days after the opening of the 24th and final scheduled session of the
Ad Hoc Group, the United States announced its rejection of the draft
Protocol. Ambassador Mahley announced to the Ad Hoc Group that the
United States is “unable to support the current text, even with changes, as
an appropriate outcome of the Ad Hoc Group efforts.”244 The United
States thus rejected the draft Protocol, and any effort to improve on the
existing text. Mahley further indicated that instead of the Protocol, the
United States “intends to develop other ideas and different approaches” to
strengthen the BWC.

Allies in the European Union and other states registered disappointment
at the U.S. decision, and disagreed with the conclusion that the costs of the
Protocol would outweigh its benefits.245 Nevertheless, the Ad Hoc Group
determined not to go forward with negotiating the Protocol without U.S.
participation. 

REASONS GIVEN FOR THE DECISION TO OPPOSE THE PROTOCOL

ARE NOT VALID

In his address to the Ad Hoc Group, Ambassador Mahley offered the
following explanation for rejecting the draft: “[The draft Protocol] will
not improve our ability to verify BWC compliance. It will not enhance
our confidence in compliance and will do little to deter those countries
seeking to develop biological weapons. In our assessment, the draft
Protocol would put national security and confidential business infor-
mation at risk.”246
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This explanation offered a disingenuous representation of the purpose and
contents of the Protocol.

“Verification” flaws

The theory that the Protocol failed to meet its objectives relies on the
false assumption that one of its main objectives was “to uncover illicit
activity.”247 The United States had not previously argued that the Protocol
would be designed to detect cheaters, and knew that there were consider-
able limitations in creating such a protocol.

The very nature of biological weapons makes their detection exception-
ally difficult. As stated by Dr. Edward Lacey, Acting Assistant Secretary
of State, Bureau of Verification and Compliance, the elements used to
create biological weapons are dual use in nature: “both they and the facil-
ity at which they are conducted could be used for legitimate purposes or
for offensive biological warfare purposes.”248 Only small amounts of
material are needed to create a militarily significant program, making
detection even more difficult. “Whereas many tons of chemical agent are
needed for a militarily significant chemical warfare capability, a compa-
rable biological warfare capability would be measured in pounds of
agent.”249 Adding further difficulty to the possibility of detection is that
“the equipment needed to produce such amounts of biological agent
could be housed in a relatively small space inside a building without spe-
cific distinguishing features.”250

The fact that this Protocol could not be used to smoke out all violations
was well known to the negotiators and to the U.S. government.
Ambassador Mahley, less than a year before the speech to the Ad Hoc
Committee, explained to the House Government Reform Committee,
Subcommittee on National Security, Veterans Affairs and International
Relations that the Protocol “is not an issue of verification.” Verification
“involves being able to make a judgment of high confidence in detecting
a violation before it can become a militarily significant threat.” But
because even a small almost undetectable program could pose a threat, the
United States “has never, therefore, judged that the Protocol would pro-
duce what is to us an effectively verifiable BWC.”251

Even recognizing that the treaty could not detect all instances of cheating,
through its provisions for declarations and clarifications, a protocol would
promote transparency of a state’s biological activity. Mahley testified that
there is “real value” in increasing this transparency: “What we have
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sought in the negotiations is greater transparency into the dual-capable
activities and facilities that could be misdirected for BW purposes. This
could, in our view, complicate the efforts of countries to cheat on their
BWC obligations.”252

The Defense Department supported the approach set forth by Ambassador
Mahley: 

We do not believe that the Protocol being negotiated will be
able to provide the kind of effective verification that exists in
other arms control treaties. That is, it will not provide a high
degree of confidence that we could detect militarily significant
cheating. We therefore recognize that this Protocol will not
“solve” the problem of biological weapons proliferation, even
among the BWC States Parties who opt to join. But it can con-
tribute to the more limited goal of strengthening confidence in
BWC compliance by enhancing international transparency in
the biological sphere. We see this as an important and useful
contribution to our nonproliferation efforts.253

In September 2000, therefore, the U.S. objective for the Protocol was “to
enable us to gain more information about and insight into activities of
potential concern.”254 The ability to detect all “illicit activity” was not, and
for practical reasons could not be, the U.S. objective in negotiating the
Protocol.  

Security and Confidentiality of U.S. Information

Another alleged problem with the draft Protocol, according to
Ambassador Mahley’s July 25, 2001 statement, is that safeguards to pro-
tect information not relevant to the BWC are insufficient, and that the
U.S. biodefense programs and biotech industry would not be adequately
protected. 

The current U.S. position is factually inconsistent with the content of the
Protocol, with earlier U.S. views on the subject, and with experience in
safeguarding such information. In testimony submitted to the House
Government Reform Subcommittee in September 2000, Ambassador
Mahley expressed confidence that U.S. security information would be
secured in the Protocol. He noted a parallel with the inspections under the
Chemical Weapons Convention,255 which had succeeded in
“demonstrat[ing] our ability to fulfill the obligations of the Chemical
Weapons Convention without sacrificing sensitive national security or
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commercial proprietary information.” Mahley explained that the lessons
of the CWC were being used to explore ways to achieve an equal level of
protection for biological inspections “and we are confident we can do so
by the time any BWC Protocol is in place.”

Thus, quite contrary to the assertion that the risks to U.S. information
outweigh the benefits of the Protocol, Mahley had, less than a year earli-
er, concluded that “the impact on U.S. facilities should be manageable,
while the value of on-site activity in other countries to transparency and
our BW nonproliferation efforts is real.”256

The draft Protocol in fact contains more mechanisms for safeguarding
information than the CWC, and the United States has been a party to that
treaty since 1997. “Unlike the CWC, the protocol text does not require
routine visits, it allows no sampling and analysis in non-challenge visits,
and it gives control of access to the host country.”257 States parties are not
required to provide either confidential or commercial proprietary infor-
mation in declarations.258 The draft Protocol also “exempts many defense
facilities and most pharmaceutical facilities from declaration,” adding fur-
ther security to U.S. information. Concerns about the security of informa-
tion are particularly dubious because many of the facilities covered under
the draft Protocol are already covered under the CWC and subject to chal-
lenge inspection.259

Given its prior statements, the existing overlap with the inspection mech-
anisms of the CWC and the Protocol’s safeguards for information, the U.S.
position with regard to security and confidentiality of the Protocol holds
little weight.

The Value of the Protocol 

The United States now argues that because the Protocol will not be able to
catch cheaters, and risks compromising security information, there is lit-
tle value to what the Protocol seeks to accomplish. As discussed above,
this assertion is at odds with the seven years of negotiations undertaken by
the United States before it announced its withdrawal of support. 

The United States had previously recognized the value of the Protocol
even with its imperfect ability to detect violators, particularly because it
creates a regime of transparency. In the face of the legally binding decla-
ration requirements, the cost of a state’s noncompliance or incomplete dis-
closures would greatly increase. And the value of the declaration provi-
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sions is obvious when compared with the current state of information on
other states’ biological facilities; “without the Protocol all that any coun-
try has to go on are press reports and intelligence estimates and so on,” but
the Protocol would require mandatory declarations “with the means to
clarify any ambiguities, uncertainties, anomalies or omissions, providing
hard evidence as to activities and facilities within the State Party.”260

As recently as September 2000, Ambassador Mahley acknowledged the
value of the Protocol: “I do not wish to convey the impression that there
is no potential benefit from a satisfactory Protocol, nor that it is a hope-
less technical problem. It is extraordinarily difficult, but that makes it a
worthy challenge.”261

ALTERNATIVES PROPOSED BY THE UNITED STATES TO STRENGTHEN

THE BWC

The July 25 statement rejecting the draft Protocol assured the Ad Hoc
Group that the United States would soon propose alternative measures to
strengthen the BWC. 

On November 19, 2001, when the Fifth BWC Review Conference con-
vened in Geneva, John Bolton, U.S. Under Secretary of State for Arms
Control and International Security, reiterated the U.S. concern that cer-
tain BWC states parties were not complying with the treaty,262 and set
forth potential measures to strengthen the BWC in the alternative of the
Protocol:

• Criminalization of Offenses: Called for each state to enact
national criminal legislation with respect to biological weapons
offenses; 

• Security Standards: Urged parties to adopt voluntary security
standards for certain pathogens and voluntary reporting of bio-
logical releases or events that could affect other countries;

• Biosafety procedures and Assistance to Victims: Urged
enhanced cooperation with the World Health Organization to
adopt strict biosafety guidelines, and cooperation on medical
assistance in the event of an outbreak;

• Investigation of Outbreaks and Compliance Concerns: Called
for a mechanism for international investigations of suspicious
disease outbreaks and/or alleged BW incidents, upon determi-
nation by the UN Secretary General that such inspections
should take place. The United States would also support a



mechanism, on a strictly voluntary basis, for “clarifying and
resolving compliance concerns by mutual consent,” including
information exchanges and voluntary visits.263

When the Fifth Review Conference of the BWC reviewed the policies
proposed by the United States, several countries “generically referred pos-
itively to ‘new ideas’ and supported steps such as the criminalisation of
activities by individuals that ran counter to the Convention, bio-safety
measures, and limiting access to dangerous pathogens, all of which were
included in the U.S. proposals.”264 But while states parties expressed a
willingness to work with the U.S.-proposed measures, they did not support
the proposals as an alternative to the Ad Hoc Group’s fulfilling its man-
date to negotiate an all encompassing legally-binding agreement to
strengthen the BWC.265

BWC states parties did not accept the U.S. proposals as a viable alterna-
tive to a comprehensive multilateral agreement. The Protocol required
legally binding measures that would be applicable to all members of the
protocol; the U.S. proposals lack international legal enforcement and do
not sufficiently expand on the existing system. 

The Bush administration calls for states to implement criminal legislation
to prosecute people committing biological weapons offenses, but offers no
legally binding mechanisms to require countries to adopt the legislation.
Moreover, it opposes the International Criminal Court, whose Statute
could be amended to expressly criminalize use of biological weapons
(provisions of the Statute already generally prohibit such use). With
respect to monitoring non-compliance, the Protocol had proposed chal-
lenge inspections under an Organization for the Prohibition of
Bacteriological (Biological) and Toxin Weapons as a means of redress for
compliance concerns. As an alternative, the United States suggests meas-
ures under the Secretary General. But this proposal merely extends a sys-
tem that is already in place. “In 1987, the UN General Assembly called
upon the secretary-general to carry out investigations in response to
reports by any UN member state concerning the use of chemical or bio-
logical weapons. The resolution also asked the secretary-general to con-
vene a group of qualified experts to develop guidelines and procedures
and to identify laboratories that could be used for these investigations—
all that work was completed in 1989.”266

The suggestions for voluntary visits, exchanges of information, and other
voluntary compliance mechanisms maintain the status quo; they do not
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meet the transparency goals that would be achieved by a protocol, and
would do little to improve the measures already in place. As explained by
one observer, “Article V of the BWC already says the states parties should
consult and cooperate with one another to resolve problems, and previous
review conferences have agreed on consultative procedures to implement
that part of the convention. So it’s difficult . . . to see how the administra-
tion has moved the ball forward on this issue.”267

THE SUSPENSION OF MULTILATERAL EFFORTS TO STRENGTHEN

THE CONVENTION

The initial session of the Fifth Review Conference of the BWC was held
from November 19 to December 7, 2001, pursuant to the terms of the
BWC, which requires a review conference of states parties every five
years. This conference was intended to be the time at which BWC parties
received the negotiated draft Protocol. But the U.S. had recently rejected
the Protocol, and on the final day of the meeting, the United States pro-
posed to terminate the Ad Hoc Group whose stated purpose was to create
a legally binding mechanism to strengthen the BWC.268 The United States
advocated as an alternative that BWC member states should meet annual-
ly to assess implementation of any agreed-upon measures and consider
new measures. Annual meetings were favored by many other states par-
ties, but not in conjunction with disbanding the Ad Hoc Group; the United
States was the only country to favor terminating the group’s mandate. The
decision “enraged” some of the U.S.’s closest allies and “heated corridor
discussions revealed a general sense of the U.S. action as a deliberate last-
minute attempt to derail the Conference.”269 The committee suspended
work on its draft final report, agreeing to re-convene a year later to com-
plete its final declaration.270 As of September 2002, the United States has
been seeking to delay all further discussion on measures to strengthen the
BWC until 2006 (Slevin 2002). The U.S. resistance to legal measures to
address bioweapons seems mindless of the 2001 anthrax attacks and
wholly inconsistent with the administratoin’s goal of strengthening pro-
tections against weapons of mass destruction.271

THE U.S. BIODEFENSE PROGRAM

The United States does not endorse a mandatory declaration regime to fur-
ther transparency of states’ biological programs. The rationale may be
largely explained by the U.S. commitment to biodefense work, and the
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belief that the declaratory regime risks its security information and
biotechnology firms’ intellectual property. In fall 2001, reports surfaced
of U.S. biodefense programs carried out in secret to replicate offensive
biological measures and arms control experts began questioning whether
these biodefense measures are in compliance with the fundamental obli-
gations of the BWC.

In the book Germs and the corresponding New York Times article, authors
Judith Miller, Stephen Engelberg, and William Broad reported that the
United States undertook a secret program in the late 1990s to construct a
model biobomb, build a bioweapons lab, and replicate a super-strain of
anthrax.272 And since the anthrax attacks in September 2001, the U.S. pro-
gram to make weapons-grade anthrax also came to light. After the terror-
ist attacks, the United States became more determined to conduct secret
research in the area of biodefense, and has made efforts to broaden the
scope of confidentiality of scientific research. Secrecy is necessary, gov-
ernment officials argue, to prevent use of the information for making
weapons or detecting vulnerabilities in U.S. biological defenses. 

Secrecy may also shield the fact that the research has reached the outer
limits of compliance with the BWC. Because fellow states parties do not
know the extent of the programs, they cannot assess U.S. compliance. This
situation puts the prohibition of biological weapons in a precarious state:
apart from assurances that the projects are for defensive purposes, they are
not easily distinguishable from offensive measures that a country might
take to develop bioweapons. If another state were to commit to similar
endeavors, would the United States rely on assurances that they are for
defensive purposes without any evidence?

RECENT U.S. BIODEFENSE RESEARCH

The Germ Bomb

In 1997, the CIA began a secret study of Soviet bioweapons systems,
which spawned a project called Clear Vision that built and tested a model
of a Soviet biological bomblet. The model bomb was constructed to test
a bomb’s dispersal characteristics to see how it might be used in an
attack. The project did not build fully operational weapons; they lacked
fuses so they could not be detonated and were filled with simulants
instead of live agent.
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The Bioweapons Production Plant

The Pentagon, meanwhile, was conducting its own secret projects for
biodefense. In 1998, the Pentagon began a project to see whether it was
possible to construct a bioweapons facility out of commercially available
materials. The project “built a functioning facility that had turned out two
pounds of ‘product’ – anthrax simulants –in test runs.”273 No infectious
biological agent was produced.

The Superbug

While the other two operations have been completed, the super-anthrax
project, also made public in 2001, is still in effect. Russian scientists pub-
lished a scientific report in 1997 that they had transferred a toxin gene
from Bacillus cereus, an organism that causes food poisoning, into the
anthrax microbe. The CIA planned to replicate the work, and then the
project was taken over by the Pentagon in 2001. The stated purpose of the
project is to see if the anthrax vaccinations given to American soldiers
would work against the superbug. Although the project was delayed as a
result of the September 11 attacks, it was reportedly reapproved in
October 2001.274 Whether or not a clear violation of the BWC, critics
contend that such genetic engineering research on bio-weapons is highly
dangerous.275

Weapons-Grade Anthrax

In December 2001, the U.S. army admitted that it had manufactured
“weapons-grade” anthrax. Weapons-grade anthrax is created when spores
are processed fine enough: 1 to 5 microns, so that they can be readily
inhaled and trigger the most serious form of the disease, inhalation anthrax.
It was the first acknowledgement that the government had weaponized
anthrax since the United States committed to banning biological weapons
in 1969. The details of the program have been withheld from the public,
even though it appears likely that the Army’s weaponized anthrax is the
source of the anthrax used in the fall 2001 U.S. anthrax attacks.276

THE LEGALITY OF U.S. BIODEFENSE ACTIVITIES UNDER THE BWC

The BWC allows states parties to develop and maintain biological agents
for “prophylactic, protective or other peaceful purposes,” but flatly pro-
hibits the “weapons, equipment or means of delivery designed to use such
agents or toxins for hostile purposes or in armed conflict.”277
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The construction of the biobomb prompted U.S. government review of
whether the project complied with the terms of the BWC. The interagency
review did not come to a resolution. The CIA argued that its project was
defensive and thus permitted under the treaty because it responded to spe-
cific intelligence about threats from adversaries. The State Department,
on the other hand, “argued that the treaty ruled out any tests involving
weapons.”278 The State Department is correct. BWC scholars agree that
making devices for the delivery of biological weapons, even for defense
assessment purposes, is not permitted under the BWC.279

The development of weapons-grade anthrax also might be viewed as being
outside the parameters of the treaty. The army processed anthrax spores to
such a degree that the particles are small enough to be easily inhaled into
the lungs and cause inhalation anthrax, without any additional means of
delivery. The anthrax itself thus constitutes a weapon, in this view. 

The other two projects, the production plant and the super-bug, are not like-
ly to be viewed as violating the BWC, but the United States would proba-
bly be required to report them in a protocol aimed at transparency. The U.S.
decision not to endorse the Protocol might therefore be explained as an
attempt to preserve the ability to run these types of covert programs. 

If BWC states parties cannot assess whether their fellow treaty members
are in compliance, confidence in the effectiveness of the treaty will
inevitably erode. That was the heart of the argument for a transparency
mechanism that, until recently, the United States advocated. If states
doubt U.S. compliance, they may be less willing to cooperate with the
United States to prevent biological weapons proliferation. Or states may
undertake their own secretive biodefense programs, also asserting that
they comply with the BWC because they are “defensive” in nature. As
Clinton administration officials said, “Simultaneous experiments
involving a model of a germ bomb, a factory to make biological agents
and the development of more potent anthrax, would draw vociferous
protests from Washington if conducted by a country the United States
viewed as suspect.”280

CONCLUSION 

The stated reasons for the U.S. withdrawal from the protocol are suspect
at best and do not stand up to serious scrutiny. They are contrary to the
very positions taken by the U.S. government over a considerable period
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while the Protocol was being negotiated. The central issue during the
negotiations was never the complete detection of cheating but greater
transparency that would promote nonproliferation. The other parties to the
BWC were willing to entertain U.S. demands for national laws for prose-
cuting individuals violating the BWC and other voluntary measures. Yet
the United States not only rejected the specific text for the Protocol under
consideration, it advocated the complete abandonment of strengthening
the BWC through a legally binding agreement. There is general agreement
that the Protocol as it stood could have been improved in a variety of ways
to enable better detection of non-compliance. But the United States made
no specific proposals in this regard. On the contrary, when it came to
inspections, it appeared to be more concerned about protecting commer-
cial information. Finally, even that issue seems moot in many cases, since
the facilities in question are already subject to inspection under the veri-
fication provisions of the Chemical Weapons Convention. Walking away
from negotiations and advocating abandonment of negotiations is exactly
the opposite of the behavior that one would expect from a country that was
engaged in good faith in promoting compliance with the BWC. 

Recent revelations about the U.S. development of biological weapons
capability, including highly dispersible anthrax as well the means of their
delivery, raise the question as to whether the rejection of the Protocol
might not be related to its desire to prevent inspections of its own facili-
ties. Such inspections could pose the risk of revealing past U.S. violations
of the treaty, if they had taken place. 

When we view the entire, complex set of facts, it is difficult to accept that
the United States walked away from the Protocol because it was defective
or because it wanted a stronger and more transparent verification process.
That would have been desirable and could have been achieved by agree-
ing to the Protocol with the proviso that it be strengthened in certain areas,
notably in regard to the detection of non-compliance. That is the course we
believe the United States should have taken. The fact that it abandoned the
Protocol and the negotiating process points rather to the conclusion that
the United States would like to be completely exempt from oversight by
any other party, while creating its own ways to enforce others to comply
with its wishes on an ad hoc basis.
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7
TREATY BANNING ANTIPERSONNEL MINES

MINE BAN TREATY OVERVIEW

There are an estimated 60-70 million antipersonnel landmines in over sev-
enty countries,281 killing or maiming thousands of men, women and chil-
dren each year.282 Anti-personnel mines are indiscriminate weapons that
lay dormant until triggered by footsteps and cannot distinguish between
civilians and soldiers. They continue to kill or injure long after fighting
has stopped. “Mines also render large tracts of agricultural land unusable,
wreaking environmental and economic devastation.”283

Mines have also caused nearly 100,000 U.S. Army casualties since
1942.284 One-third of all U.S. Army casualties in Vietnam were the result
of mine incidents.285 Thirty-three percent of U.S. personnel killed in action
and fourteen percent of the wounded in action during the 1990-1991
Persian Gulf War were the result of mine incidents.286 Peacekeeping oper-
ations in Somalia, Bosnia, and Kosovo have all resulted in U.S. mine casu-
alties. In 2001, U.S. military personnel were injured in mine incidents in
Afghanistan, Kosovo, and South Korea.287

The international outcry against these weapons prompted the rapid nego-
tiation and enactment of the Convention on the Prohibition of the Use,
Stockpiling, Production, and Transfer of Anti-Personnel Mines and On
Their Destruction (Mine Ban Treaty). States parties are required to make
implementation reports to the UN Secretary-General within 180 days,
destroy stockpiled mines within four years, and destroy mines in the
ground in territory within their jurisdiction or control within 10 years.288

The Mine Ban Treaty also requires states parties to take appropriate
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domestic implementation measures, including imposition of penal sanc-
tions for violation of its provisions.

The International Campaign to Ban Landmines (ICBL) considers the
Mine Ban Treaty the only viable comprehensive framework for achieving
a mine-free world. It is evident that the treaty, and the ban movement more
generally, are making a significant difference. A growing number of gov-
ernments are joining the Mine Ban Treaty, there is decreased use of
antipersonnel mines, a dramatic drop in production, an almost complete
halt to trade, rapid destruction of stockpiled mines, fewer mine victims in
key affected countries, and more land demined. 

A total of 145 countries have signed or acceded to the Mine Ban Treaty as
of August 31, 2002, and a total of 125 of those countries have ratified or
acceded, thereby fully committing to all the provisions of the Mine Ban
Treaty. After achieving the required 40 ratifications in September 1998,
the Mine Ban Treaty entered into force on March 1, 1999, one of the
fastest entries into force of a multilateral treaty. Considering the relative-
ly short time that this issue has been before the international community,
the number of signatories and accessions — nearly three-quarters of the
world’s countries — is exceptional. This is a clear indication of the wide-
spread international rejection of any use or possession of antipersonnel
mines. But there are major exceptions, notably India, which placed large
numbers of mines along its border with Pakistan after the terrorist attack
on India’s Parliament on December 13, 2001.

EVOLUTION OF U.S. POLICY

In October 1992, at the initiative of Senator Patrick Leahy, the strongest
advocate of a ban in the U.S. government, the United States enacted a one-
year moratorium on the export of antipersonnel mines. In 1993, the U.S.
State Department produced Hidden Killers: The Global Problem with
Uncleared Landmines, the first comprehensive study of the mines crisis.
In September 1994, President Clinton became the first world leader to call
for the “eventual elimination” of antipersonnel mines, and the United
States sponsored a UN General Assembly resolution endorsing the even-
tual elimination of mines which was passed in December 1994. In 1995,
the Senate passed an amendment requiring a one-year moratorium on use
of antipersonnel mines, except along international borders and demilita-
rized zones. It was signed into law in February 1996, and was to take



effect three years later, but was much diluted in 1998 when Congress gave
the President the authority to waive the moratorium.  

During 1995 and early 1996, the United States turned its attention to the
Review Conference of the Convention on Conventional Weapons (CCW)
and its Protocol II.289 Protocol II regulates and restricts the use of anti-per-
sonnel landmines but does not call for their elimination. The United States
emerged from the Review Conference as the major promoter of so-called
“smart” mines that automatically self-destruct — and was criticized by the
ICBL for seeking a technical solution to the mines crisis that fell far short
of embracing a comprehensive ban. The CCW review ended on May 3,
1996, with adoption of Amended Protocol II. The ICBL and the
International Committee of the Red Cross strongly criticized the protocol,
but U.S. officials hailed it as a major accomplishment. By this time, some
three-dozen governments had publicly expressed support for an immedi-
ate, total ban on antipersonnel mines, and the United States found itself
falling behind many other truly pro-ban governments. 

In what was billed as a major landmines policy statement on May 16,
1996, President Clinton said the United States would “lead a global effort”
to ban mines, and “seek a worldwide agreement as soon as possible to end
the use of all antipersonnel landmines.” But the policy was not a compre-
hensive ban; rather it made a distinction between dumb mines (which do
not self-destruct) and smart mines (which destroy or deactivate them-
selves). The United States committed not to use dumb mines, except in
Korea. Also, the United States agreed to stop producing and destroy its
stockpile of dumb mines. But the United States “reserve[d] the option” to
use smart mines until an international ban takes effect, and did not limit
the production or stockpiling of smart mines.290

In November 1996 the United States introduced a UN General Assembly
resolution urging states “to pursue vigorously” an international ban treaty
“with a view to completing the negotiation as soon as possible.” The res-
olution also called on governments unilaterally to implement “bans, mora-
toria or other restrictions” on production, stockpiling, export, and use of
antipersonnel mines “at the earliest date possible.” 291 The resolution was
passed on December 10, by a vote of 155-0, with ten abstentions.
Meanwhile, Canada had launched the Ottawa Process, the effort to nego-
tiate and sign an international treaty banning antipersonnel mines. The
U.S. did not join in the Ottawa Process initially, attending meetings as an
observer. Instead of proceeding with the Ottawa Process, the United States
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chose to pursue a global ban at the UN Conference on Disarmament (CD).
It claimed to prefer the CD because two of the largest antipersonnel mine
producers, Russia and China, both CD members, opposed the Ottawa
process.292 The decision was criticized by the U.S. Campaign to Ban
Landmines as an effort to avoid rapid progress toward a ban, given the
notoriously slow pace of the CD. When the CD was unable to put the issue
of the mine ban on its agenda in a timely fashion, the U.S. switched its
position and announced that it would participate in the Ottawa Process for
the final round of negotiations in Oslo in September 1997.

When the United States joined the Ottawa Process, it laid out a series of
demands, or prerequisites for its support of the treaty. Chief among these
were a geographic exception for continued use of antipersonnel mines of
all types in Korea, a change in the treaty’s definition of antipersonnel mine
so that U.S. antipersonnel mines contained in “mixed” systems with anti-
tank mines would not be banned, and an optional nine-year deferral peri-
od for compliance with the treaty’s key prohibitions. During the negotia-
tions, the other governments rejected these demands.

On the closing day of negotiations, September 17, 1997, President Clinton
announced that the United States would not be signing the treaty, but then
stated that the United States would unilaterally stop using antipersonnel
mines everywhere but Korea by 2003, and in Korea by 2006.293 Other offi-
cials clarified that this would not apply to antipersonnel mines contained
in mixed munitions, because the United States no longer considered them
antipersonnel mines, but rather submunitions.294 President Clinton’s May
1998 landmine policy announcement refined this commitment.

CURRENT U.S. POLICY

In 1998 President Clinton committed the United States to cease using
antipersonnel mines, except those contained in “mixed systems” with anti-
tank mines, everywhere in the world except for Korea by the year 2003.
By the year 2006, if alternatives have been identified and fielded, the
United States will cease all use of all antipersonnel mines, including those
in mixed systems, and will join the Mine Ban Treaty.295

The Bush Administration is currently conducting a review of U.S. mine
policy. As of the time of this writing, is not known when a decision will
be made. It is not known if the Clinton Administration’s policy toward
anti-personnel landmines remains in effect either in part or as a whole. 



In late November 2001, Department of Defense officials recommended
that the United States abandon its standing commitment to join the 1997
Mine Ban Treaty by 2006 if alternatives to antipersonnel mines are iden-
tified and fielded.296 The Pentagon’s review is one component of a multi-
agency landmine policy review. Officials from the Department of State
and the National Security Council will also participate in the mine policy
review prior to a decision by President Bush. 

U.S. officials are fond of stating that “our mines are not the problem.”297

Regrettably, that is not the case. The United States was, in the past, one of
the biggest exporters of antipersonnel mines. From 1969 through 1992,
the United States exported 4.4 million antipersonnel mines to at least thir-
ty-two different countries.298 U.S. mines have been planted in the ground
and have caused civilian casualties in more than two-dozen countries.  

U.S. JUSTIFICATION: SMART MINES ARE BETTER

A large part of the basis for the “our mines are not the problem” con-
tention is a distinction made by the United States between “smart” mines
and long-lasting “dumb” mines. Following the Vietnam conflict, the
United States — in response to a perceived military, not humanitarian,
need — procured self-destructing, scatterable mines (dropped from air-
craft or shot out of artillery). More than eighty percent of the current U.S.
stockpile consists of ADAM artillery-delivered antipersonnel mines, and
the United States has several other types of smart mines as well. All smart
mines are designed to self-destruct between four hours to fifteen days
after their use depending on the setting selected and mine type. If the
mines fail to self-destruct, they are also designed to “self-deactivate”
within 120 days, as a result of their battery dying. Because of the short
lifespan of these mines, U.S. officials claim that the mines “pose little, if
any, humanitarian threat to noncombatants.”299

Smart mines are not without humanitarian impact. There is danger in the
period between when the mines are armed and when they self-destruct or
self-deactivate, which may be a period of hours, days, or up to seventeen
weeks. Because most U.S. smart mines are remotely delivered and not
required to be marked, fenced, or monitored, they threaten civilians and
livestock when used in populated areas. These mines are also a danger to
friendly forces that may maneuver through the mined area during the
course of subsequent combat operations. Some of the smart mines will fail
to arm at all, and others that arm will fail to self-destruct. From a de-
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miner’s perspective, all mines encountered must be treated as though they
are live. The smart mines must be cleared one at a time using the same
procedures used to clear dumb mines. As a result, the U.S. posture is mis-
leading, because even smart mines cause substantial humanitarian impact.

Moreover, one result of the attempt to distinguish between dumb and
smart mines is that many countries feel justified in keeping all antiper-
sonnel mines, whether dumb or smart, as a countervailing measure. Some
countries point out that because smart mines have a limited operational
lifespan, they are not viable for the long-term defense of borders or fixed
installations and therefore one needs to keep dumb mines. Thus, the over-
all impact of the U.S. position is to encourage continued use of a variety
of mines. 

U.S. JUSTIFICATION: MINES ARE CRITICAL IN DEFENDING KOREA

President Clinton cited the situation in Korea as the paramount reason for
not signing the treaty in September 1997. Accepting the advice of the
Joint Chiefs of Staff, the President declared that antipersonnel mines were
critical to the defense of South Korea and its capital, Seoul. The defense
strategy for Korea appears to rely on a system of obstacles and minefields
emplaced by U.S. and South Korean forces to slow an invasion, thus
allowing other powerful weapons to be brought to bear on North Korean
forces. The United States plans to lay more than one million additional
dumb mines in South Korea — not in the existing DMZ,300 but through-
out the twenty-mile area between the DMZ and Seoul.301 In addition,
numerous self-destructing mines would be scattered by aircraft and
artillery.302

Several retired military leaders have questioned the utility of antiperson-
nel mines in Korea, citing the overwhelming technological superiority of
U.S. weapons being able to compensate for having no antipersonnel
mines. Lt. General James Hollingsworth, former commander of U.S.
forces in Korea, has said, “There is indeed a military utility to [antiper-
sonnel mines], but in the case of U.S. forces in Korea it is minimal, and in
some ways even offset by the difficulty our own [antipersonnel mines]
pose to our brand of mobile warfare.… Not only civilians, but U.S. armed
forces, will benefit from a ban on landmines. U.S. forces in Korea are no
exception.”303

Additionally, according to information obtained by Human Rights Watch
from the U.S. Army Material Command in a Freedom of Information Act
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request, 45 percent of the 1.2 million long-lasting “dumb” (non-self-
destructing) antipersonnel mines retained for use in Korea are stored at
depots in the continental U.S.304 Another 50 percent are in Korea, but at
the onset of conflict will be handed over to South Korean troops for their
use.305 The United States earmarks only the remaining 5 percent of the
mines for immediate use by U.S. troops in South Korea.306 The United
States has repeatedly said that these mines are needed to stop a massive
surprise attack by North Korea but their utility is questionable if they are
sitting in warehouses in the United States weeks if not months away
from Korea.

PROGRAMS TO DEVELOP ALTERNATIVES TO ANTIPERSONNEL MINES

It appears increasingly unlikely that the Pentagon will meet the 2006 tar-
get date for identifying and fielding alternatives for antipersonnel mines.
The Pentagon was directed by President Clinton and the Secretary of
Defense on May 16, 1996 to begin to “undertake a program of research,
development and other measures needed to eliminate the requirement [for
exceptions in Korea and mixed systems] and to permit both the United
States and our allies to end reliance on [antipersonnel mines] as soon as
possible.”307 A target date of 2006 was established in 1998 by linking the
success in identifying and fielding alternatives to antipersonnel mines
with the United States joining the Mine Ban Treaty.308

While the United States policy requires research into alternatives, com-
pliance with the Mine Ban Treaty is not a criterion for any of the alterna-
tives programs. In 1999, as a condition of ratification of CCW Amended
Protocol II, President Clinton agreed that the search for alternatives to AP
landmines would not be limited by whether they complied with the Mine
Ban Treaty. The text of the certification reads, 

I will not limit the types of alternatives to be considered on the
basis of any criteria other than those specified in the sentence
that follows. In pursuit of alternatives to United States anti-per-
sonnel mines, or mixed anti-tank systems, the United States
shall seek to identify, adapt, modify, or otherwise develop only
those technologies that (i) are intended to provide military
effectiveness equivalent to that provided by the relevant anti-
personnel mine, or mixed anti-tank system; and (ii) would be
affordable.309

The contradiction between the policy objectives established under
President Clinton and the subsequent interpretation of his instructions is
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jeopardizing the overall success of the alternatives program and threatens
the 2006 target date. 

In its fiscal year 2001 budget, the Department of Defense proposed a
multi-year, $820 million program for pursuing three “tracks” of alterna-
tives. 310 However, elements of the alternatives program are being impact-
ed by the Bush Administration mine policy review. Inside the Army, a
weekly newsletter on Army affairs, reported that the Army has zeroed-out
funding in its 2003-2007 spending plan for one of the three tracks of the
landmine alternatives program — the NSD-A and RADAM programs.311

The Pentagon in its recommendations for the mine policy review is also
proposing to abandon a second track of its alternatives program — the
search for alternatives for so-called mixed systems.  Notably, these mixed
systems contain anti-personnel and antivehicle mines, so they would vio-
late the treaty.

U.S. CONTRIBUTION TO GLOBAL DEMINING PROGRAMS

Apart from its failure to commit to a complete mine ban, the United States
has been a major contributor to programs for demining and mine action
awareness. The United States has contributed an estimated $390 million in
global mine action activities.312 In 2000, 37 countries received funding for
mine action (demining programs). The U.S. Department of Defense has
provided training and assistance for national demining programs in 42
countries, including in Kosovo, Somalia, Afghanistan, and Cambodia.313

IMPACT OF U.S. MINE POLICY ON
THE IMPLEMENTATION OF THE TREATY 

Article 1 obligates states parties to “never under any circumstance... assist,
encourage or induce, in any way, anyone to engage in any activity prohib-
ited to a State Party under this Convention” and, pursuant to Article 9,
states parties are required to “take all appropriate legal, administrative and
other measures, including the imposition of penal sanctions, to prevent
and suppress any activity prohibited” by the treaty. The United States has
antipersonnel landmines stockpiled in at least five states that are states
parties to the Mine Ban Treaty: Germany, Japan, Norway, Qatar, and
United Kingdom at Diego Garcia, as well as treaty signatory Greece.314

States parties’ allowing other states to stockpile anti-personnel mines in
their territory arguably violates the Article 1 prohibitions.  U.S. antiper-
sonnel mine stockpiles have been removed from Italy and Spain.
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Germany, Japan, and the United Kingdom do not consider the U.S. mine
stockpiles to be under their jurisdiction or control, and thus not subject to
the provisions of the Mine Ban Treaty or their national implementation
measures. Norway, through a bilateral agreement with the United States,
has stipulated the mines must be removed by March 1, 2003, which is the
deadline for Norway to comply with its obligation for destruction of
antipersonnel mines under its jurisdiction and control. Qatar has yet to
comment on the issue. 

A state party’s participation in the anti-terrorism coalition also may raise
questions of compliance with the Article I obligation not to assist in any
prohibited activity. For example, while the United Kingdom has expressed
the view that U.S. stocks of antipersonnel mines contained in ammunition
pre-positioning ships at Diego Garcia are not under U.K. jurisdiction or
control, this leaves open the question of the legal interpretation if those
mines were moved ashore and loaded on aircraft operating from the base
at Diego Garcia for use in Afghanistan. 

In order to comply with the fundamental treaty obligations, states parties
must insure that munitions destined for Afghanistan or elsewhere transit-
ing their territory do not contain antipersonnel mines. In 1999 U.S. Army
engineer units deployed to Albania with antipersonnel mines and their
delivery systems (MOPMS and Volcano mixed mine systems) as part of
Task Force Hawk to support operations in Kosovo. Most of the U.S. Army
units deployed from bases in Germany. At the time of this deployment,
Albania was a signatory to the Mine Ban Treaty and Germany was a state
party to the treaty.

CONCLUSION

As the U.S. policy currently stands, the United States keeps company with
Russia, China, Iran, Iraq, Libya, North Korea, Burma, Syria, India,
Pakistan, Cuba and others by refusing to join the Mine Ban Treaty. The
United States joins Turkey as the only members of NATO not to have
signed the treaty, though Turkey has pledged to accede to the accord. It is
one of just fourteen countries that have not forsworn production of mines.
In sum, the United States is part of a very small minority opposing a com-
prehensive ban. The dangers and costs of antipersonnel mines are now
well known, and the United States should accede to the treaty. In the
meantime, it should take immediate steps to comply with its provisions. 
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8
THE UNITED NATIONS FRAMEWORK

CONVENTION ON CLIMATE CHANGE
AND THE KYOTO PROTOCOL

The 1992 United Nations Framework Convention on Climate Change
(UNFCCC) and the 1997 Kyoto Protocol are linked treaties relating to cli-
mate change.315 Evaluation of compliance with treaty obligations in the
area of climate change therefore must consider these two treaties together.
The UNFCCC is the fundamental treaty on climate change, since it sets
forth the framework of obligations and basic considerations relating to cli-
mate change. The Kyoto Protocol was signed pursuant to those obligations.
As such it can be considered as one instrument, albeit a crucial one, in the
fulfillment of commitments under the UNFCCC. Moreover, the UNFCCC
is a treaty that is already in effect and hence considerations of compliance
in relation to climate change must necessarily take account of it.

THE UNFCCC

The mid-to-late 1980s saw rising concerns worldwide about the potential
for severe disruption of the world’s climate due to increasing concentra-
tions of greenhouse gases in the Earth’s atmosphere. The most important
of these gases is carbon dioxide; and others include methane, nitrous
oxide, and halogenated hydrocarbons, such as the materials that are com-
monly used as refrigerants. This period also saw dramatic and definitive
evidence of ozone layer depletion in the form of an “ozone hole” devel-
oping each Antarctic spring. A severe depletion of the ozone layer would
threaten life on Earth by increasing deadly ultraviolet radiation.316
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In 1992, during the administration of President George H.W. Bush, a
number of countries, including the United States, ratified the United
Nations Framework Convention on Climate Change. The Convention,
which entered into force in 1994, recognized that:

human activities have been substantially increasing the atmos-
pheric concentrations of greenhouse gases, that these increases
enhance the natural greenhouse effect, and that this will result
on average in an additional warming of the Earth’s surface and
atmosphere and may adversely affect natural ecosystems and
humankind.

It created the objective of stabilizing greenhouse gas concentrations:

The ultimate objective of this Convention and any related legal
instruments that the Conference of the Parties may adopt is to
achieve, in accordance with the relevant provisions of the
Convention, stabilization of greenhouse gas concentrations in
the atmosphere at a level that would prevent dangerous anthro-
pogenic interference with the climate system. Such a level
should be achieved within a time-frame sufficient to allow
ecosystems to adapt naturally to climate change, to ensure that
food production is not threatened and to enable economic
development to proceed in a sustainable manner.

In view of the risks, the convention obligated the parties to take action
despite some uncertainties:

The Parties should take precautionary measures to anticipate,
prevent or minimize the causes of climate change and mitigate
its adverse effects. Where there are threats of serious or irre-
versible damage, lack of full scientific certainty should not be
used as a reason for postponing such measures, taking into
account that policies and measures to deal with climate change
should be cost-effective so as to ensure global benefits at the
lowest possible cost.

Scientific evidence about global climate change mounted throughout the
1990s and grew to the point that by the end of the decade there was over-
whelming agreement that climate change was occurring and that some
component of this climate change was due to anthropogenic emissions of
greenhouse gases, with carbon dioxide being responsible for about fifty
percent of the total emissions.317

The UNFCCC recognized that “the largest share of historical and current
global emissions of greenhouse gases has originated in developed coun-
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tries, that per capita emissions in developing countries are still relatively
low,” and therefore put the burden of taking the lead in reducing those
emissions on the developed countries:

Accordingly, the developed country Parties should take the lead
in combating climate change and the adverse effects thereof.

The UNFCCC recognized the sovereignty of states to pursue their own
economic development and their own environmental rules within their
jurisdictions, but it also explicitly put limits on that sovereignty when it
came to effects outside state borders:

[S]tates have, in accordance with the Charter of the United
Nations and the principles of international law, the sovereign
right to exploit their own resources pursuant to their own envi-
ronmental and developmental policies, and the responsibility to
ensure that activities within their jurisdiction or control do not
cause damage to the environment of other States or of areas
beyond the limits of national jurisdiction.

The implications of climate change and sea level rise for small island
countries are explicitly discussed in the UNFCCC. 

The UNFCCC codifies the obligations of countries, and especially the
countries named in Annex I, to take action to prevent or mitigate climate
change. Article 4 of the UNFCCC requires developed countries to take the
lead in adopting policies and taking action to curb greenhouse gas emis-
sions and climate change and recognizes that such actions were desirable
in the short term (i.e. within the decade of the 1990s) in view of the rising
threat of climate change. Referring to the developed countries (i.e. those
listed in Annex I) it provides:

Each of these Parties shall adopt national policies and take cor-
responding measures on the mitigation of climate change, by
limiting its anthropogenic emissions of greenhouse gases and
protecting and enhancing its greenhouse gas sinks and reser-
voirs. These policies and measures will demonstrate that devel-
oped countries are taking the lead in modifying longer-term
trends in anthropogenic emissions consistent with the objective
of the Convention, recognizing that the return by the end of the
present decade to earlier levels of anthropogenic emissions of
carbon dioxide and other greenhouse gases not controlled by
the Montreal Protocol [which controlled ozone depleting com-
pounds] would contribute to such modification….
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THE KYOTO PROTOCOL

In light of mounting evidence of climate change during the 1990s, the par-
ties to the UN Framework Convention on Climate Change, including the
United States, convened in Kyoto, Japan in late 1997, and on December
11, 1997 signed a historic document on reducing emissions of greenhouse
gases. That treaty has come to be known as the Kyoto Protocol. The prece-
dent for this document was the Montreal Protocol for ozone layer protec-
tion signed in 1987, and strengthened several times since then.

The major provisions of the Kyoto Protocol are as follows:318

Article 3 specifies that countries listed in Annex B of the protocol (39
countries in all), generally the highly industrialized ones with relatively
high per person income, must meet certain targets for greenhouse gas
emissions by the 2008-2012 period relative to their emissions in 1990. The
overall target for reduction for the group (the “Annex B” countries) is five
percent. The United States commitment was to reduce greenhouse gas
emissions by 7 percent. 

Article 12 creates a process by which developed countries could assist the
rest in creating sustainable development via a “clean development mech-
anism.” The article specifies a list of industrialized countries (the “Annex
I” countries) that would be allowed to meet their targets for greenhouse
gas emissions by taking actions to reduce emissions in countries not on
this list. The idea is to get the largest reductions at lowest cost and to
encourage developing countries to join the process of emission reductions,
even though they had no specific reduction targets. This list is almost the
same as the Annex B list. The United States and all large developed coun-
tries, such as Japan, Germany, Britain, etc., are on both lists.

Article 17, created largely at the insistence of the United States, allows for
emissions trading: “The Parties included in Annex B may participate in
emissions trading for the purposes of fulfilling their commitments under
Article 3 of this Protocol. Any such trading shall be supplemental to
domestic actions for the purpose of meeting quantified emission limitation
and reduction commitments under that Article.” However, the methods and
terms of such trading were not specified and left to later negotiations.

Article 6 allows countries on the Annex I list to reduce their emissions by
taking credit for reductions achieved through investments in other Annex I
countries.
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UN FRAMEWORK CONVENTION ON CLIMATE CHANGE

The protocol would enter into force when 55 countries had ratified it,
including Annex I countries that had among them a total of 55 percent of
greenhouse gas emissions of all parties listed in that Annex. This provision
did not give the United States a veto over entry into force, but it made entry
into force very difficult without the United States, given that it had the
largest emissions in the world by far (about one-fourth of the world’s total). 

Article 20 sets forth the amendment procedure. Amendments were to be
made preferably by consensus, failing which, they would be by a vote of
three-fourths of the “Parties present and voting at the meeting.”

A few months prior to the U.S. signing of the Kyoto Protocol, the U.S.
Senate passed a sense of the Senate resolution stating that the United
States should not become a party to a treaty that imposed limits of green-
house gases emissions on industrialized countries unless it required “new
specific scheduled commitments to limit or reduce greenhouse gas emis-
sions for Developing Country Parties within the same compliance period.”
The Senate also advised the President in the same resolution that United
States should not become party to a treaty that “would result in serious
harm to the economy of the United States.”319

While the resolution was advisory, it was a powerful statement, given the
fact that the U.S. Senate would have to ratify any treaty that emerged from
the Kyoto negotiations. The resolution also put into question the U.S. com-
mitment under the UNFCCC, which recognizes that the wealthy industri-
alized countries are disproportionately large emitters of greenhouse gases
(on a per person basis), and that they should bear a corresponding burden
in reducing emissions.

STATUS OF THE KYOTO PROTOCOL AND
THE U.S. POSITION

The Clinton Administration did not submit the Kyoto Protocol to the U.S.
Senate for ratification in the face of a clear intent by the Senate Foreign
Relations Committee chairman, Senator Jesse Helms to defeat the treaty,
which did not meet the criteria set forth in the Senate resolution.  In
January 1998, Senator Helms sent a letter to President Clinton asking him
to submit the Kyoto Protocol as well as the ABM treaty understandings
(see Chapter 4) for ratification. He notified the administration that he
would not allow consideration of the ratification of the CTBT until the
other two had been submitted.320 Given the Senator’s prior positions on all
three issues, it was a notice that the prospects for all three treaties were
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grim, at best. Senator Frank Murkowski, another opponent of the Kyoto
Protocol, introduced a bill in 1999 (S.882, 106th Congress, 1999) that
would have adopted the approach of sequestration of carbon dioxide (that
is capturing and storing carbon dioxide) rather than increasing efficiency
of energy use or replacing fossil fuels with non-fossil fuels. It was basi-
cally a bill that would have fostered research into and development of
sequestration technologies as well as voluntary efforts to reduce emis-
sions. It had 21 co-sponsors, including Democrats and Republicans.
However, the bill was not voted on in the committee that was considering
it, though hearings were held.321 Senator Murkowski opposed the Kyoto
Protocol approach because:

• It would let developing countries “off the hook,” which would
eventually “doom” the treaty’s efforts to stabilize the concen-
trations of greenhouse gases in the atmosphere.

• “Even if we could eventually halt all emissions from the 35
industrial nations required to limit them under the Kyoto
Protocol, emissions from the 134 developing nations would
continue to grow and atmospheric concentrations of green-
house gases would continue to increase.”

• “The Kyoto approach would erode U.S. sovereignty, punish
U.S. consumers and do nothing to enhance the global environ-
ment.”322

These arguments were fairly typical of the ones used to oppose the Kyoto
Protocol in the United States. And opposition to it was broad and deep in
the U.S. Senate.

During his campaign, Presidential candidate George W. Bush seemed to
indicate a different direction for U.S. policy toward reducing carbon diox-
ide emissions, if not to the specific timetable set forth in the Kyoto
Protocol. For instance a September 2000 campaign policy paper stated
that a Bush administration would “establish mandatory reduction targets
for emissions of four main pollutants: sulfur dioxide, nitrogen oxide, mer-
cury and carbon dioxide.”323

In March 2001 the new Administrator of the EPA, Christine Todd
Whitman, announced that the United States would soon put forth a plan to
achieved carbon dioxide reductions to implement the commitment that
President Bush had made during his campaign.324 This very public com-
mitment by the EPA Administrator quickly became the focus of an intense

106 Rule of Power or Rule of Law?



internal debate within the Bush administration, at the end of which the
commitment to reducing carbon dioxide emissions was put on hold. The
administration said it would present a new plan on the global warming
question325 and also asked the National Academy of Sciences (NAS) to
review the matter.

The NAS came to the conclusion, as so many other scientific bodies had
done, that emissions of greenhouse gases due to human activities were
causing increases in greenhouse gas concentrations and that the rising
temperatures “over the last several decades are likely mostly due to human
activities, but we cannot rule out that some significant part of these
changes is also a reflection of natural variability.”326 Despite the findings
of the NAS study, the Bush administration presented no alternative plan to
reduce greenhouse gases. On the contrary, in May 2001, it issued an ener-
gy policy report that implied continued increases in carbon dioxide emis-
sions for the foreseeable future.327 Not until a May 2002 report submitted
to the UN pursuant to the reporting requirements of the UNFCCC did the
Bush administration acknowledge the NAS finding that the burning of
fossil fuels is primarily responsible for recent global warming and that
substantial environmental changes are very likely to occur in the coming
decades.328 Even then, the United States did not propose any new initia-
tives to decrease emissions, rather it emphasized the “challenge of adap-
tation”329 to changing climate conditions.

Meanwhile, in August 2001, 38 countries, that is, all countries required to
limit greenhouse gas emissions except the United States, agreed to limit
their greenhouse gas emissions to achieve a collective 5.2 percent reduc-
tion from 1990 levels, or just over the limit required by the Kyoto
Protocol. The agreement was signed by 178 countries in all.330 The agree-
ment was finalized in Morocco on November 10, 2001, by the end of the
seventh meeting of the Conference of Parties (COP-7),331 by which time
the United States had dropped out of the process.

At Morocco, the parties to the Kyoto Protocol achieved the goal of a
detailed agreement regarding the exact size and mode of reductions in
greenhouse gas emissions, of the methods of trading, and the components
of the “clean development mechanism.” (Nuclear power has been exclud-
ed as a possible component). This agreement set the stage for ratification
of the Kyoto Protocol by the parties that would be obligated to make the
main reductions – that is, the countries with high per capita income and
emissions, except for the United States.
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The Australian government described the outcome of the meeting in
Marrakesh as follows:

COP-7 took as a starting point the Ministerial agreement
reached in Bonn, Germany, during COP-6 Part II earlier this
year.  Negotiations covered a broad range of issues, including
flexibility mechanisms, sinks, compliance, and the develop-
ment of a pathway for the participation of developing countries.
The end result was the adoption of the Marrakesh Accords, a
245-page compilation of the rules and procedures through
which the Protocol can be implemented.

The rules for the operation of the flexibility mechanisms pro-
vide for the creation of a relatively open and effective interna-
tional market in emission credits, a market that will encourage
affordable emission abatement activity. Credits generated
through the mechanism will be fully fungible, meaning that
each type of credit produced by the mechanisms represents the
same amount of emission abatement activity, with no restric-
tions on the transferability of these units between countries. A
‘commitment period reserve’ will act to limit the volume of
units that any country can transfer so as to address concerns
about possible overselling by any country.

….

Further progress was made towards encouraging the flow of
financial and technological support to developing countries as
well as clarification of how developed countries could cooper-
ate with developing countries on emission abatement activity
through the Clean Development Mechanism. However, there
was no substantial discussion of emission reduction targets for
developing countries themselves. There is a general perception
that momentum is building for this issue to be addressed once
the Protocol has entered into effect.332

The final agreement contained large elements of what the United States
had wanted, but not everything. The process of ratification and entry into
force is now expected to be completed in 2002 without the United States.333

ANALYSIS OF COMPLIANCE WITH THE UNFCCC
AND THE KYOTO PROTOCOL

The compliance status of the United States (or any other party) with
respect to the Kyoto Protocol must be considered together with that

108 Rule of Power or Rule of Law?



regarding the UNFCCC, which sets the basic framework of obligations of
states parties. While internal economic issues and the lack of agreement
on the issue of developing country emissions made it almost a foregone
conclusion that the United States would not ratify the Kyoto Protocol, it is
interesting to note that U.S. compliance with its treaty obligations under
the UNFCCC has not been an important feature in the official internal
U.S. debate on climate change. This is somewhat parallel to the lack of
consideration for the fulfillment of U.S. disarmament obligations under
the Nuclear Nonproliferation Treaty in regard to a test ban when the rati-
fication of the CTBT was being debated.

While there are some differences between the U.S. Senate’s implicit rejec-
tion of the Kyoto Protocol (by prior notice through a resolution) and its
failure to ratify the CTBT, there are clear U.S. obligations in both cases.
The achievement of a comprehensive test ban was a repeated and long-
standing explicit commitment of the nuclear weapons states to the world
under prior treaties in force. The CTBT was an explicit commitment, reaf-
firmed repeatedly in treaty-related documents as well as official pro-
nouncements over decades. By contrast, the UNFCCC did not explicitly
require a further treaty for the fulfillment of the obligations of the parties
to it. Yet the UNFCCC did require action and leadership on the part of the
developed countries. Hence, a judgment on the compliance status of the
parties to the UNFCCC must necessarily be contextual, rather than direct-
ly relating only to the position of the parties to it in relation to the Kyoto
Protocol. It concerns whether the parties to UNFCCC have taken the
actions they promised in order to mitigate the threat of climate change.

For a number of reasons, that context leads us to conclude that the United
States may be regarded as being in violation of the UNFCCC, which obli-
gates the wealthy countries with high per capita incomes and emissions to
take action to reduce greenhouse gas emissions in order to reduce the
human impact on climate, especially in light of the growing evidence of
serious impact of greenhouse gas emissions on climate.

The scientific conclusion in regard to human activities and climate change
of the Intergovernmental Panel on Climate Change (IPCC) in its most
recent comprehensive report on the subject, issued in 2001, the year in
which the United States abandoned its commitment to the Kyoto Protocol,
was as follows: 

In the light of new evidence, and taking into account the
remaining uncertainties, most of the observed warming over
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the last 50 years is likely to have been due to increase in green-
house gas concentrations.334

Until June 2002, the Bush administration refused to acknowledge the sci-
entific consensus that human activities were responsible for climate
change. One indication of the opposition to this viewpoint was the suc-
cessful campaign to remove Robert Watson as chair of the IPCC at the end
of his term in 2002. Dr. Watson failed in his campaign to win re-election
as chair and was voted out in April 2002.335 The IPCC was established in
1988 by the United Nations Environment Programme and the World
Meteorological Organization “to assess the scientific, technical and socio-
economic information relevant for the understanding of the risk of human-
induced climate change.”336

The Bush administration finally conceded the responsibility of human
behavior on climate change.  The Climate Action Report acknowledged
the finding of the NAS that “human induced warming and associated sea
level rises are expected to continue through the 21st century.”337

The Bush administration, regardless of these findings, has not imple-
mented a policy to reduce the amount of greenhouse gas emissions. Yet
there is little if any room for error or delay. Stabilization of carbon diox-
ide concentrations at levels significantly below a doubling of natural
levels will require a reduction of emissions of greenhouse gases by
about 50 percent or more over the course of this century. Most of this
will have to come from those countries that have the largest absolute and
per person emissions. By contrast, U.S. emissions are growing. Even
China has been reducing its emissions, though it is not obligated to do
so by the Kyoto Protocol, mainly as a byproduct of its drive to increase
energy efficiency and reduce urban air pollution.338 It is not so much the
failure of the United States to ratify the Kyoto Protocol by itself that puts
it in violation of the spirit and possibly the letter of its commitments
under the UNFCCC, but a series of factors, of which the non-ratification
of the Kyoto Protocol is only one:

• U.S. carbon dioxide emissions have grown at 1.3 percent per
year since 1990, the reference year under the Kyoto Protocol,339

while those of the European Union have fallen340 (despite the
fact that the European Union had lower emissions per unit of
economic output to start with).

• The Bush administration’s energy plan implies growing fossil
fuel consumption and growing carbon dioxide emissions for
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the foreseeable future and contains no policy measures to
ensure that the increases might be reversed at some point. The
plan projects out to the year 2020.

• The Bush administration several times stated that it would
come up with an alternative plan for reduction of carbon diox-
ide emissions, but has not done so.

• A bill that may have led to a policy of carbon dioxide seques-
tration (Senate Bill S. 882, 106th Congress) was considered by
the Senate, but it was never enacted into law.

• The Senate has explicitly rejected the approach that requires the
countries with the greatest current and historical per capita
emission to take the lead and act first in reducing emissions.

• Many large U.S. based corporations have adopted internal goals
for reductions of carbon dioxide emissions, but this has not had
an impact on official policy.341 

• Not only has the Kyoto Protocol not been ratified, but it was
essentially rejected even before consideration of its ratification
without any compensating method or set of policies to reduce
the U.S. contribution to greenhouse gas accumulations. 

There is now a vast amount of evidence of anthropogenic impact on cli-
mate, including that which was conceded by the U.S. As a result there is
little question that major reductions of carbon dioxide emissions will be
required in the decades to come to prevent severe disruption of climate.
There is some risk of a variety of terrible catastrophes not yet incorporat-
ed into models of climate change, such as a shutting down of the Gulf
Stream or vast increases in methane emissions due to permafrost melting,
because they are not understood well enough. 342 A report of the United
States National Research Council states:

Abrupt climate changes were especially common when the cli-
mate system was being forced to change most rapidly. Thus,
greenhouse warming and other human alterations of the earth
system may increase the possibility of large, abrupt, and unwel-
come regional or global climatic events. The abrupt changes of
the past are not fully explained yet, and climate models typi-
cally underestimate the size, speed, and extent of those
changes. Hence, future abrupt changes cannot be predicted
with confidence, and climate surprises are to be expected.343
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Action despite uncertainties is necessary because definitive proof can
only be provided by the occurrence of catastrophe, by which time it will
be far too late for effective action. As noted above, the UNFCCC explic-
itly asks states parties to take preventive action in the face of uncertainty. 

Moreover, there is overwhelming evidence from the experience of indus-
try, government, and commerce in many countries, including the United
States, that there exist vast opportunities for economical reduction of
emissions if sound energy efficiency polices are adopted.344 In this con-
text it is difficult to escape the conclusion that the United States is in vio-
lation of its treaty commitments under the UNFCCC.
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9
THE ROME STATUTE OF 

THE INTERNATIONAL CRIMINAL COURT

BACKGROUND

In July 2002, the Rome Statute of the International Criminal Court entered
into force, ushering in an era of accountability for “the most serious crimes
of concern to the international community as a whole”345 much sooner than
even the most optimistic observers dreamed possible a decade
ago.346Adopted and opened for ratification by an overwhelming majority of
countries in July 1998, the ratifications have since logged in at an astound-
ing rate given the complexities of the treaty that endows the world’s first
permanent criminal court with jurisdiction to try individuals for genocide,
war crimes and crimes against humanity, and eventually aggression. 

The establishment of the International Criminal Court (ICC) caps off
more than a half century of efforts to ensure accountability for such
crimes in a permanent international tribunal. Until the ICC became a real-
izable goal, these efforts were geared primarily toward the creation of ad
hoc military or criminal tribunals created to address specific situations. At
the end of World War II, the Allied Powers established international mili-
tary tribunals for Nuremberg and the Far East to address the war crimes
and atrocities committed by the Nazis and the Japanese Imperial Army,
respectively.347 Almost 50 years later, the United Nations Security Council
moved to create the International Criminal Tribunal for the former
Yugoslavia in 1993 and then followed in 1994 with the creation of the
International Criminal Tribunal for Rwanda.348
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While such efforts have contributed to a growing body of international
criminal law and have helped foster a global movement for justice and
accountability, they have also been assailed as exercises in “victor’s justice”
or selective enforcement.349 Thus, a permanent, standing court was need-
ed to avoid ad-hocism and overcome the systemic inequality before the law
that have been part and parcel of past efforts when tribunals are created by
one group of countries, whether the Allied Powers or the Security Council,
to prosecute the acts committed by nationals of other countries. 

After World War II, in the context of an unprecedented flurry of activity
at the international level, including the establishment of the United
Nations and the International Military Tribunals for Nuremberg and the
Far East (1945), and adoption of the Universal Declaration of Human
Rights and the Genocide Convention (1948) and the four Geneva
Conventions of 1949, there was hope that a permanent international crim-
inal court would soon be a reality as well. In its resolution adopting the
Genocide Convention, the UN General Assembly invited the International
Law Commission “to study the desirability and possibility of establishing
an international judicial organ for the trial of persons charged with geno-
cide.”350 In fact, there was such expectation that a Court would soon be a
reality that Article 6 of the Genocide Convention provided for trial of per-
sons accused of genocide in “such international penal tribunals as may
have jurisdiction.” 351 But the Cold War set in, derailing the process for
another 50 years.

With the end of the Cold War came the opportunity to revisit the idea of
an international criminal court amidst new circumstances in the post-
modern era. The idea was re-introduced in 1989 by Trinidad and Tobago
as a means of dealing with difficult issues of extradition and prosecution
in drug trafficking and related crime.352 This event, coupled with the cre-
ation by the Security Council of the ad hoc tribunals for the Former
Yugoslavia in 1993 and for Rwanda in 1994, provided the momentum
necessary for serious deliberations toward a permanent international
criminal tribunal. 

Negotiations began in earnest by 1996 after the UN General Assembly cre-
ated a Preparatory Committee to continue drafting the statute for an inter-
national criminal court.353 By July 17, 1998, after two years of intensive,
high-speed negotiations, the Statute of the International Criminal Court
was adopted by an overwhelming majority of countries, leaving the United
States and six other countries to vote against the historic development.
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SOME BASICS ABOUT THE ROME STATUTE

The Rome Statute sets out the contours of a Court that will prosecute indi-
viduals for genocide, war crimes and crimes against humanity.354 The
Statute also provides that the Court will have jurisdiction over the crime
of aggression once a definition of that crime is adopted as an amendment
to the Statute.355 The Statute recognizes no immunities for crimes within
the Court’s jurisdiction, even if those crimes are deemed official acts or
are committed by a head of state.356 Thus, the ICC is intended to help “end
the culture of impunity,” the assumption that atrocities can be committed
without fear of legal consequences. It is expected that when combined
with associated improvement of capabilities in national legal systems, the
ICC will bolster global security by deterring the commission of serious
human rights violations and atrocities.

Early in the negotiations, it was widely hoped that the Rome Statute would
have a “universal jurisdiction” scheme and that the ICC would thus be able
to prosecute all crimes of genocide, war crimes and crimes against human-
ity.357 In international law, universal jurisdiction is deemed to apply to
crimes considered so serious that they offend the international communi-
ty as a whole and any state has not only a right, but a duty, to prosecute
such acts no matter where they are committed or by whom.358

The Geneva Conventions of 1949 apply this principle, and provide that
each state party “shall be under the obligation to search for persons
alleged to have committed, or to have ordered to be committed, such grave
breaches, and shall bring such persons, regardless of their nationality,
before its own courts.”359 Examples of the “grave breaches” include will-
ful killing; torture or inhuman treatment, including biological experi-
ments; willfully causing great suffering or serious injury to body or
health; and extensive destruction and appropriation of property, not justi-
fied by military necessity and carried out unlawfully and wantonly.360

As a result of heated and difficult negotiations in Rome, rather than unfet-
tered universal jurisdiction, one of two conditions must be met for the
Court to exercise jurisdiction in most cases: (1) the state where the crimes
occurred (“territorial state”) is party to the Rome Statute or consents to the
jurisdiction of the Court; or (2) the state of nationality of the accused is
party to the Statute or consents to the jurisdiction of the Court.361 These
“pre-conditions” do not apply when the UN Security Council refers a case
to the ICC acting under Chapter VII of the UN Charter.362
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It is important to point out that under this scheme nationals of non-party
states could still wind up before the ICC through the Court’s jurisdiction
over crimes occurring on the territory of states parties. Thus, if a national
of a non-party state is suspected of having committed crimes within the
jurisdiction of the Court on the territory of a country that is party to the
Rome Statute, then the ICC could act against the suspect. 

The Rome Statute also corrects some historic inadequacies with respect to
accountability for violence against women during armed conflict as well
as in times of so-called peace. Whereas prior codifications of humanitar-
ian law address sexual violence in terms of the need to protect honor or
dignity and not as a grave breach under the Geneva Conventions, the
Rome Statute explicitly concretizes rape, sexual slavery, enforced prosti-
tution, forced pregnancy, enforced sterilization and sexual violence as war
crimes and crimes against humanity.363 In addition, trafficking in “per-
sons, in particular women and children,” and gender-based persecution are
included as crimes against humanity.364

The Rome Statute strongly reinforces the existing taboo against use of
weapons of mass destruction. The Statute expressly bans use of chemical
weapons.365 Use of biological, nuclear, and other weapons of mass or
indiscriminate destruction is generally prohibited by several provisions,
including those criminalizing attacks upon civilians and attacks which dis-
proportionately kill or injure civilians and damage the environment.366

The ICC will be an independent institution and not an arm of the United
Nations.367 The ICC will also be largely independent of the Security
Council. This is in contrast to the ad hoc international criminal tribunals
for the former Yugoslavia and Rwanda. As Security Council creations,
these ad hoc tribunals are dependent on the Security Council for their
mandate, jurisdiction and funding.368 As such, they are limited in the cases
that can be brought there. The post-World War II military tribunals were
also limited in jurisdiction and scope in that they were created for specif-
ic purposes amid special circumstances at the insistence of the Allied
Powers and dismantled once these tasks were complete.369

The International Criminal Court derives its jurisdiction and authority
from the Rome Statute, a negotiated treaty that required at least 60 ratifi-
cations and which entered into force on July 1, 2002. The ratifying states
sit in an Assembly of States Parties to handle matters such as budgeting
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for the Court, nomination and election of judges, selection of the prose-
cutor and deputy prosecutors and oversight of activities of the Court.370

After the adoption of the Statute in 1998, negotiations continued on sever-
al supporting instruments necessary for the implementation of the Statute
and the establishment of the Court.  These included, among others, an
Elements of Crimes Annex to further define the crimes within the Court’s
jurisdiction, Rules of Procedure and Evidence, a relationship agreement
between the Court and the United Nations, rules of procedure for the
Assembly of States Parties, and a first-year budget. Negotiations also con-
tinued toward a definition of the crime of aggression during this phase.371

The negotiations were concluded in July 2002 and the Assembly of States
Parties met for the first time in September 2002 at UN Headquarters in
New York.  The Court is expected to be operational in 2003.

“THE ICC IS INDEED A MONSTER…”372

When 120 countries voted to adopt the Rome Statute of the International
Criminal Court on July 17, 1998, the United States was not among them.
Rather than being part of the rising global tide toward a fair and effective
system of international justice, the United States joined with China,
Libya, Iraq, Israel, Qatar and Yemen to reject the treaty.373

Among U.S. conservatives, opposition to the International Criminal Court
has often taken the form of misleading and erroneous allegations con-
cerning the due process protections in the Rome Statute and invasion of
U.S. sovereignty. U.S. Senator Jesse Helms has been perhaps the most
vocal opponent of the Court. He observed at one point: “The ICC is
indeed a monster – and it is our responsibility to slay it before it grows to
devour us.”374 With Helms at the lead, conservatives in Congress pursued
legislation hostile both to the future Court and to countries that support it. 

But conservatives were not alone in their resistance to a more democrat-
ic international judicial arrangement. During the Clinton administration,
the line of thinking was that there were “significant flaws” in the treaty
that required correction before the United States would consider coming
on board.375 Ultimately, opponents on all sides seemed to agree on, or
deeply fear, the essential nature of the main “flaw” – the idea that U.S.
nationals could conceivably be brought before the ICC with or without
the consent of the United States. They differed, however, in their
approaches to the issue. 
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U.S. CRITICISMS AND CONCERNS

Limited Security Council Role

The United States had long hoped that the Court would be made depend-
ent on the UN Security Council for the cases that could come before it.376

However, the role of the Security Council was greatly circumscribed in the
final text of the Rome Statute. It is this aspect – the degree of independ-
ence of the Council – that led the United States to oppose the permanent
Court at the same time that it fully supported the creation and maintenance
of the ad hoc tribunals. Had the ICC been made more dependent on the
Security Council for the cases that could come before it, the United States,
as one of the five permanent members with veto power, would have been
situated nicely in terms of its ability to insulate its nationals and political
allies from the jurisdiction of the Court. 377

The Superpower Complex

Once it became clear that the ICC would not be dependent on the Security
Council, the United States then pursued the possibility of explicit excep-
tions for nationals of non-states parties. In the quest for special treatment
in the new scheme of international justice, U.S. officials argued that, as
the sole remaining superpower, the United States was expected to deploy
its military to “hot spots” more often than other countries.378 That would
make it more vulnerable to politically motivated accusations and prosecu-
tions.379 This concern was addressed by other delegations in the negotia-
tions and was the reason for several articles in the Statute intended to pro-
vide a series of checks and balances with respect to the prosecutor’s
authority to self-start cases.380

As a result, the prosecutor must obtain the authorization of the pre-trial
chamber prior to formally beginning an investigation on her own initia-
tive.381 In addition, the Security Council may elect to defer the investiga-
tion of a specific case for a period of 12 months.382 While these mecha-
nisms were added largely in response to U.S. concerns, it eventually
became clear that none of the concessions would suffice unless the United
States got a complete and explicit assurance that its nationals would never
be subject to the Court’s jurisdiction.

It is important to emphasize that the idea that a foreign court might have
jurisdiction over persons who commit crimes on foreign territory is not a
new concept nor unique to the ICC. Indeed, territorial jurisdiction, the
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ability of a state to prosecute crimes that occur in its territory, is one of the
oldest and most sound bases of jurisdiction.383 Territorial jurisdiction is
often only superceded by an express agreement. It is for this reason that
countries and international organizations often pursue explicit language
bestowing criminal jurisdiction on the state of nationality of an accused
for acts committed on foreign territory in bilateral or multilateral treaties
such as Status of Forces Agreements.384

The ICC is a variation on this principle. When states join the Rome
Statute, they extend jurisdiction over crimes of genocide, war crimes and
crimes against humanity occurring on their territory to an international tri-
bunal at the same time as confirming their own jurisdiction over such acts.
Thus, if a national of Country A, a non-state party, commits crimes that
are within the jurisdiction of Country B, a state party, the acts would fall
within the jurisdiction of both Country B and the ICC. Thus, the ICC oper-
ates in a similar way to foreign jurisdictions.  

The irony is that had the United States been successful in its attempts to
correct the purported flaw in the treaty, i.e. had the flaw been “fixed” so
that nationals of non-party states could never be brought before the ICC
without the consent of the state of nationality if they committed crimes on
the territory of a state party, there would be every incentive for the United
States and other countries to remain outside the Statute.385

Due Process

Another argument put forward by U.S. opponents was that the Rome
Statute did not provide the level of due process protections required by the
U.S. Bill of Rights, such as the presumption of innocence, right to remain
silent, right to trial by jury, right to defense counsel of one’s choosing,
right to speedy and public trial and cross examination. This argument is
also unsupportable; many U.S. observers and legal experts have found that
the protections in the Rome Statute meet or exceed those of the U.S.
Constitution.386 In a report published in connection with a resolution call-
ing for the United States to accede to the Rome Statute, the American Bar
Association commentators observed: 

The due process provisions of the Rome Statute are somewhat
more detailed and more comprehensive than those found in the
Bill of Rights… They are derived almost verbatim from the
Article 14 of the International Covenant on Civil and Political
Rights, which the US has ratified. These rights are also substan-
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tively similar to the rights protected by the European Convention
on Human Rights. Both of these post-World War II instruments
were heavily influenced by the American Bill of Rights. It is safe
to say that the list of due process protections contained in the
Rome Statute is the most comprehensive which has so far been
promulgated (emphasis added).387

Invasion of National Sovereignty

U.S. opponents have also wrongly asserted that the Rome Statute would
invade national sovereignty and deny governments the right to try their
own nationals for crimes within the jurisdiction of the Court. In a letter
published after the Rome Statute was adopted, Sen. Helms alleged: 

…The International Criminal Court declares that the American
People are under its jurisdiction – no matter what the US gov-
ernment says. The delegates in Rome included a form of ‘uni-
versal jurisdiction’ in the court statute, which means that, even
if the US never signs the treaty, or if the Senate refuses to rati-
fy it, the countries participating in this court will still contend
that American soldiers and citizens are within the jurisdiction
of the court.388

Former U.S. Secretary of State Henry A. Kissinger has also made similar
mischaracterizations of the ICC and has skipped over the nuances of its
jurisdiction in complaining that because it has territorial jurisdiction, it
has universal jurisdiction.389 Arguments such as these overlook the Rome
Statute’s carefully crafted complementarity scheme which situates the ICC
as a court of last resort which would come into play only when the nation-
al system has been unwilling or unable to act.390 They also overlook the
preconditions of territoriality and nationality that were built into the
statute as a curb on outright universal jurisdiction.391 Thus, the Court is
intended to complement national systems rather than infringe upon them
while narrowing the jurisdictional gaps, practical and substantive, that
have long allowed for impunity.392

U.S. PARTICIPATION IN THE ICC NEGOTIATIONS

Even before formal negotiations commenced on the draft statute in 1996,
the United States attempted to thwart altogether the process toward a per-
manent and independent court. In his accounts of the early stages of the
resurrection of the idea in the corridors of the United Nations, Professor
Michael Scharf describes his efforts as a State Department official to make
the initiative “go away.”393 To do so, the United States pushed to have the
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issue diverted to the International Law Commission, which is well known
for its snail-like pace.394 But the eruption of violence in the former
Yugoslavia and later in Rwanda served to intensify the demand for a per-
manent institution and to speed up the process, despite U.S. objections.

Once the process seemed likely to lead to a treaty, the United States par-
ticipated intensively. On the positive side, the U.S. delegation to the ICC
negotiations made significant contributions to various parts of the Rome
Statute (including many aspects of the statute’s “due process” and penal-
ty provisions). But it also vigorously tried to ensure as strong a role as pos-
sible for the Security Council and a procedural and/or jurisdictional
scheme that would, in practice, leave U.S. nationals outside the Court’s
reach. The U.S. efforts to rope its nationals off from the jurisdiction of the
Court persisted even after the Rome Statute was adopted and into the sub-
sequent negotiations of the supplemental texts.

In Rome, U.S. efforts threatened to unravel more than two years of work
and five full weeks of around-the-clock negotiations at the diplomatic
conference.395 As the Rome conference came down to the wire, the U.S.
delegation demanded a vote on an amendment it had proposed to the draft
statute. The amendment sought to limit the Court’s jurisdiction over
nationals of non-states parties and require consent of such states prior to
exercising jurisdiction over officials and military personnel.396 The last
minute move added an element of suspense to the negotiations as onlook-
ers awaited the response of government delegations to the “check” played
by the world’s sole remaining superpower. The U.S. amendment was swift-
ly and overwhelmingly defeated via a no-action motion and the confer-
ence moved on to the business of adopting the Statute.397

Immediately thereafter, the United States called the Statute itself to a
vote.398 The chair and leadership of the Conference had hoped to avoid a
vote on the Statute, preferring to have it adopted by consensus. Having just
breezed past the U.S. last-ditch effort to get an exemption, the coalescence
of governments in favor of a fairer and more independent system of inter-
national justice held sway and the Statute was adopted by an overwhelm-
ing majority of 120 countries, with 21 abstentions and 7 no-votes.399

Even after losing the battle at the Rome Conference, the U.S. delegation to
the Preparatory Commission400 continuously pursued more of a role for the
Security Council and the ever-elusive 100% exemption for all U.S. nation-
als.401 This was done through a highly technical and complicated two-part
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proposal that involved the Rules of Procedure and Evidence and the
Relationship Agreement between the United Nations and the ICC, which
was negotiated subsequent to the Rules.402 Essentially, the goal of the U.S.
post-Rome proposals was to bind the Court to extradition agreements
between states and ensure that the Court would be required to obtain state
consent prior to seeking the surrender of persons suspected of crimes with-
in the Court’s jurisdiction and who were found on foreign territory.403

The U.S. delegation’s efforts in Rome and afterward were accompanied by
an intensive Defense Department strategy of pressuring its counterparts in
other countries to support U.S. positions on the ICC. In a now famous
exchange during the Rome negotiations, William Cohen, then U.S. Defense
Secretary, was reported to have contacted his German counterpart to indi-
cate that non-support of U.S. positions would have implications for U.S.
military support in Europe.404 The German delegation at the time was argu-
ing for the ICC to have universal jurisdiction. According to various news
reports, the U.S. Secretary of Defense threatened that the U.S. might “retal-
iate by removing its overseas troops, including those in Europe” if
Germany succeeded in its effort to obtain universal jurisdiction.405

In the post-Rome negotiations on the Rules of Procedure and Evidence
and the Elements of Crimes Annex, the State Department commenced a
formal démarche on other governments. A letter by Secretary of State
Madeleine Albright again used the threat of future U.S. opposition to the
ICC, albeit more subtly than Cohen, in the event U.S. “objectives” were
not taken seriously in the talks.406 Throughout the negotiations, the U.S.
delegation and U.S. State and Defense Department officials repeatedly
pointed out the enormous financial support and technical assistance the
U.S. provided to the existing tribunals to suggest that lack of U.S. support
for the Court would lead to its demise.407

POST-ROME U.S. STRATEGIES AND TACTICS TO UNDERMINE

THE COURT

Despite the U.S. rejection of the Statute at the Rome Conference, inten-
sive diplomatic pressure tactics and ongoing efforts to alter the Statute
long after it had been adopted, President Clinton opted to sign the Rome
Statute hours before the period for signature expired on December 31,
2000. In treaty law, signature of a treaty signifies an intent to ratify and
carries an obligation not to engage in acts that would “defeat the object
and purpose” of the treaty.408 In a last minute political maneuver, the out-
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going President simultaneously backtracked from the prospect of U.S. rat-
ification at the same time that he authorized signature of the treaty. 

In his statement made on the occasion of signature, Clinton stated, “I will
not, and do not recommend that my successor submit the Treaty to the
Senate for advice and consent until our fundamental concerns are satis-
fied.”409 The fundamental concerns were the “significant flaws” of the
Statute which would mean that the Court, once it came into existence,
“will not only exercise authority over personnel of states that have ratified
the Treaty, but also claim jurisdiction over personnel of states that have
not.”410 Though the act of signing was not a full-fledged show of support
for the treaty, Senator Helms assailed President Clinton’s decision to sign
the Statute of an “international kangaroo court” as “outrageous” and
vowed that the “decision would not stand.”411

When the Bush administration entered office, it undertook a high-level
policy review of the Statute. The events of September 11, 2001, put the
decision on hold, but by that time there was reportedly a growing consen-
sus toward “unsigning” the Statute.412 On May 6, 2002, the Bush admin-
istration did just that when it transmitted a letter to UN Secretary-General
Kofi Annan, which stated that the U.S. did not intend to ratify the treaty
and therefore had “no legal obligations arising from its signature of
December 31, 2000.”413 Under the laws governing treaty making, now that
the United States has expressed its intention not to be bound by its signa-
ture, it is no longer required to refrain from actions that would defeat the
object and purpose of the treaty and the Court.414 Bush’s official renunci-
ation of the treaty effectively cleared the path for a variety of measures
aimed at undermining the Court.

Status of Forces Agreements Clauses, “Article 98 Agreements,” and
Peacekeeping Missions

Soon after the Rome Statute was adopted, the United States began seek-
ing ways to guard its military personnel from the Court’s jurisdiction. It
introduced provisions prohibiting the extradition of U.S. personnel to the
ICC in negotiations of Status of Forces Agreements (agreements provid-
ing for the placement of U.S. military personnel in other countries), also
known as SOFAs.415 South Korea is among those countries party to a
SOFA containing a promise not to extradite U.S. nationals to the ICC.416

In the absence of existing or renegotiated SOFAs, the United States is
now seeking separate agreements that deal solely and specifically with
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the issue of extradition to the ICC.417 These agreements are often
referred to as “Article 98” agreements. Article 98 of the Rome Statute
introduces potential restrictions on the Court’s ability to gain access to
suspects if found on the territory of a State which has a pre-existing
agreement with the state of nationality of the accused not to extradite
to the ICC. 418 Critics protest that the U.S. agreements are not consistent
with the terms of Article 98, and would require states parties to violate
the Rome Statute.419

The United States has also begun seeking similar clauses in UN Security
Council resolutions authorizing the renewal of various peacekeeping
missions. In May 2002, the United States sought to include language in
a Security Council resolution renewing the peacekeeping mission in East
Timor that would shield peacekeeping personnel from the jurisdiction of
any national or international tribunal.420 The U.S. proposal was defeated
at that time in the UN Security Council.421 However, the United States
resumed this strategy and redoubled its efforts as the renewal of the
Bosnian peacekeeping mission surfaced on the Council’s agenda. At this
point, the United States threatened to veto the mission altogether if its
efforts to gain exemptions for peacekeeping personnel from non-ICC
member states was rejected. The U.S. proposals for blanket immunity
were rejected by the Security Council. In response, on June 30, 2002, the
day the mission was set to expire and the eve of the Rome Statute’s entry
into force, the United States resorted to vetoing the renewal of the
Bosnian mission.422

The Security Council authorized an emergency extension of the Bosnian
mission to allow for further discussions. The U.S. efforts to hold the
Bosnian mission hostage in exchange for exemption from the ICC met
with fierce opposition from even its closest allies who resented the cyni-
cal strategy of pitting peacekeeping against justice. Critics argued that
such efforts would undermine the legitimacy of the world’s first perma-
nent criminal court if one country were able to use the Security Council to
carve out special treatment for its nationals.423 However, two weeks of
intensive negotiations and high-pressure by the United States in capitals
all over the world resulted in a separate and controversial Security Council
resolution dealing solely with the issue of exemptions for peacekeeping
personnel from non-ICC member states.424 The relevant language of
Security Council Resolution 1422 states:
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Acting under Chapter VII of the Charter of the United Nations 

[The Security Council] [r]equests, consistent with the provi-
sions of Article 16 of the Rome Statute, that the ICC, if a case
arises involving current or former officials or personnel from a
contributing State not a Party to the Rome statute over acts or
omissions relating to a United Nations established or author-
ized operation, shall for a twelve-month period starting 1 July
2002 not commence or proceed with investigation or prosecu-
tion of any such case, unless the Security Council decides oth-
erwise, and expresses the intention to renew the request for
each 12 month period as necessary.425

The resolution is ostensibly linked to Article 16 of the Rome Statute.426

Article 16 of the Rome Statute safeguards the Security Council’s unique
role in the maintenance or restoration of international peace and security.
It is intended to allow the Council to defer the Court’s investigation and
prosecution of a specific case for renewable 12-month periods on a case-
by-case basis in the event an action by the ICC would jeopardize the
Council’s efforts in a precarious security situation.427

However, the Security Council exceeded the narrow deferral provision by
adopting the sweeping omnibus resolution that covers any case that might
arise within the next year involving peacekeepers from non-party states.428

The terms of the resolution’s language not only insulate “officials and per-
sonnel” of non-states parties involved in UN peacekeeping missions but
also military and government personnel engaged in operations that have
been approved or authorized by the United Nations, such as the NATO
force in Bosnia or the mission in Afghanistan, albeit for one year. The res-
olution could also be argued to extend beyond peacekeeping missions to
shield policymakers and soldiers engaged in a UN authorized war, like the
1991 Gulf War. Proponents of the Court denounced the Council action as
illegitimate under the UN Charter and inconsistent with the Rome Statute,
and urged governments to ensure that the resolution does not get renewed
next year.429

In Congress

On August 2, 2002, President Bush signed into law the American
Servicemembers’ Protection Act (ASPA).430 The anti-ICC legislation had
been in play in various guises beginning in 2000 at the insistence of Sen.
Jesse Helms. The legislation does the following: (1) prohibits any U.S.
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state or federal agency cooperation with the future ICC; (2) prohibits mil-
itary assistance to most countries that are parties to the Rome Statute; (3)
restricts the transfer of law enforcement or national security information
to countries that ratify; (4) bars U.S. participation in UN peacekeeping
missions unless assurances are granted exempting U.S. personnel from the
Court; and (5) authorizes the President to use “all means necessary and
appropriate” to free individuals held by or on behalf of the ICC.431 At the
same time, the legislation contains broad waiver provisions for the
President that can be utilized in the “national interest.”

The language of “all means necessary and appropriate” is typically under-
stood to include the use of force. Because of this portion of the legislation,
opponents of the legislation have dubbed the ASPA the “Hague Invasion
Act” (the Court will be officially seated in The Hague, which would make
the Netherlands a prime target), although any state that would hold an
American on behalf of the ICC would be vulnerable under this provision.
When the legislation surfaced a year earlier, some governments expressed
their outrage at the bill and viewed it as unilateralist and counterproduc-
tive in light of administration efforts to build a “coalition against ter-
ror.”432 In a letter to Secretary of State Colin Powell dated October 30,
2001, German Foreign Minister Joschka Fischer warned that “adopting
the ASPA would open a rift between the U.S. and the European Union on
this important issue.” He also advised that “In view of the international
effort against terrorism, it is particularly important for the United States
and the European Union to act in accord in this field too.”433 Belgian
Foreign Minister Louis Michel sent a letter on the same day on behalf of
the European Union to Secretary Powell and Senator Tom Daschle echo-
ing the concerns expressed by Germany.434

The U.S. Senate has also pursued this track with respect to two anti-ter-
rorism related treaties which it approved in December 2001, the
International Convention for the Suppression of Terrorist Bombings and
the International Convention for the Suppression of the Financing of
Terrorism.435 In adopting both treaties, the Senate included reservations
that prohibit the transfer of any person, or consent to the transfer of any
person extradited by the United States, to the International Criminal Court. 

CONCLUSION

The Rome Statute was designed to focus on the types of international
crimes, i.e., the world’s worst, that have been the subject of international
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tribunals since the end of World War II, but to do so in a way that would
provide equality before the law, relatively independent of the power, eco-
nomic strength, or political influence of the country of which the accused
might be a citizen. As recent developments clearly demonstrate, civil soci-
ety and states parties to the Rome Statute will need to guard the Court
fiercely to ensure that the independence and impartiality of this historic
institution are not undermined from within or without.

The reasons for the rejection of the ICC demonstrate with startling clari-
ty the double standard unabashedly applied by the United States. At the
end of the day, the U.S. opposition boils down to one problem: U.S. nation-
als could be subject – along with the rest of the world – to the jurisdiction
of an international court. While the United States has viewed this as an
entirely acceptable and at times morally imperative predicament for other
countries, successive U.S. governments have found the thought that it
could also be applied to its own nationals entirely unpalatable. Recent
efforts by Argentine, Chilean and French officials to question former
Secretary of State Henry Kissinger regarding his role or awareness of var-
ious events such as the 1973 military coup in Chile or a plan targeting
Latin American leftists in the 1970s have only intensified the feeling
among the U.S. establishment that the world is closing in.436

In the wake of September 11 and a rapid unfurling of executive orders and
anti-terrorism legislation widely viewed as incompatible with the U.S.
Constitution, U.S. positions with respect to the ICC seem even more dis-
jointed and indicative of a double standard, particularly U.S. allegations of
due process failings in the ICC and fears of politically motivated prosecu-
tions.437 Though the ICC will not have jurisdiction over acts which occur
prior to entry into force of the Rome Statute, many government officials
and observers all over the world have pointed to the Court as an appropri-
ate forum for atrocities on the scale of September 11, and in some cases
the best forum for bringing perpetrators of such acts to fair trial on the
world stage.438 Still, the current administration and forces in the U.S. leg-
islature have intensified their opposition to the Court at the same time as
welcoming the trial of suspected terrorists in military commissions with-
out basic due process protections.439

As it currently stands, the array of U.S. legislation and policy with respect
to the ICC has pitched the United States in a hostile stance against the vast
majority of countries in the world. The recent official renunciation of the
U.S. signature effectively cleared the path for a string of tactics designed
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to thwart efforts toward a fair and effective system of international justice.
The current direction of U.S. policy is not only to keep U.S. citizens out
of the Court’s jurisdiction but also to make it as difficult as possible for
participating countries to cooperate with the Court. With the anti-ICC
American Servicemembers’ Protection Act as law, the United States is
particularly bent on making cooperation with the ICC especially difficult
for developing countries, which need U.S. support in other arenas.440

Still, since garnering the ratifications necessary for entry into force, the
Court is now a reality – despite the enormous obstacles thrown in its path
along the way. It is highly significant in the development of the idea of the
rule of law in global affairs that even intense pressure by the “sole remain-
ing superpower” has not impeded the trek to a system of international jus-
tice. That accomplishment is a testament to the level of commitment in
different parts of the world to a fair and effective criminal court and,
indeed, a recognition of the urgent need for such an institution.
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10
TREATIES AND GLOBAL SECURITY

INTRODUCTION

The evolution of international law since World War II is largely a response
to the demands of states and individuals living within a global society with
a deeply integrated world economy. In this global society, the repercus-
sions of the actions of states, non-state actors, and individuals are not con-
fined within borders, whether we look to greenhouse gas accumulations,
nuclear testing, the danger of accidental nuclear war, or the vast massacres
of civilians that have taken place over the course of the last hundred years
and still continue. Multilateral agreements increasingly are the primary
instruments employed by states to meet extremely serious challenges of
this kind. If the United States continues on its present path of rejecting this
approach, the consequence could be a frightening international order
based more on the rule of force than the rule of law – with the United
States the primary wielder of force – and a global system that is increas-
ingly unable to effectively address common global problems. 

The existing system of treaties is far from perfect. Across a broad range of
objectives, including peaceful resolution of disputes, protection of human
rights, nuclear disarmament, and global environmental protection, there is
ample room for improvement in the system of international law and of
treaties in particular. But the actions and policies of the United States that
we have detailed in this book are taking the world in a direction contrary
to an improvement of the system. They tip the scales further in the direc-
tion of the use of military force and reduce the ability of the weak to get
redress even when their cause may be just.
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THE ROLE OF MULTILATERAL TREATIES
IN BUILDING SECURITY

Multilateral treaties are certainly not the only means to address issues of
global concern. Alternatives include unilateral measures, agreements
within a region or among a few states, or an informal political process that
proceeds on a case-by-case basis. However, global treaties have several
advantages for addressing certain kinds of problems.

First, they clearly and publicly embody a set of universally applicable
expectations, including prohibited and required practices and policies. In
other words, they articulate important global norms, for instance against
genocide, aggressive war, or weapons of mass destruction. They enable
the prosecution of war criminals. They help to promote human rights. The
Montreal Protocol, for example, is a treaty that has been central to the pro-
tection of the ozone layer on which life on Earth depends. 

Second, treaties and the regimes they establish are a “framework for col-
lective action to meet common challenges.”441 They provide a measure of
predictability and accountability and promote learning. Treaties “con-
tribute to the development of international consensus on both goals and
methods for important international goals, … provide important reference
points and criteria to guide States’ activities and domestic legislation and
provide a focal point for discussion and negotiations on the subject matter
of the convention.”442 Progress on a particular issue can be measured over
time in relation to the norms and objectives embedded in the treaties.
Treaty review processes, as UN Under-Secretary-General for
Disarmament Affairs Jayantha Dhanapala explains, “provide a vehicle for
the candid expression of views about the operation of the respective
regimes [and for] assessing the health of the underlying norms.”443

Treaties also provide a foundation for further progress. States are able to
accumulate expertise and confidence by participating in the structured sys-
tem for pursuing a particular policy of mutual or collective benefit. This
experience and confidence, in turn, will help to shape further development
and implementation of the policy. Concepts such as trust or confidence-
building are naturally elusive and impossible to quantify, but they are cru-
cial factors in the development of treaty regimes. Of necessity, establishing
and developing such regimes also requires some risk-taking since states are
seeking to institute or strengthen confidence where it has been lacking.
Taking such a risk is less likely without the prior discussion and careful
agreement that take place during the treaty negotiation process. 
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TREATY COMPLIANCE AND CREATION

Government is instituted among individuals so that there may be a means
to restrain any one person or group of persons from trampling on the
rights of others, and in case of such transgression, to secure redress. In
return, in a democracy, people willingly give up certain freedom of action
when it would harm their neighbors. They also agree that courts are the
venue of last resort for the settlement of disputes. The balance between
freedom of action and restraint is struck precisely to increase common
security. In any such arrangement there is necessarily a tension between
freedom of action and restraint. No arrangement guarantees that trans-
gressions on the part of members of the community will not occur. Indeed,
the rule of law anticipates such transgressions and functions to prevent
even the most serious transgressions from leading to mob rule, vigilante
violence, and chaos. 

The principles of international cooperation and security are no different
for the most part, though the context of states being the contracting par-
ties instead of individuals raises many practical questions. As Canadian
Minister of Foreign Affairs Bill Graham stated:

Our societies are based on the rule of law, and the sustainable,
shared global future we seek must have the same basis, howev-
er difficult it may be to obtain universal acceptance of the rules
and establish effective means of enforcement. Examples close to
home illustrate the point: we do not dispense with domestic law
because we know some will defy the law; homeowners do not
consider stronger locks an adequate substitute for the law.444

International cooperation is hindered, however, if there is considerable dis-
trust of treaty partners. Senator John Kyl, who has argued for reliance on
U.S. military strength above all, has said that “a more successful and real-
istic strategic posture for the United States would rely less on the goodwill
of bad actors than what we ourselves can control – our own defenses.”445

This argument would have merit if most countries were habitual violators
of their security treaty commitments. Yet it has been observed that “the dic-
tum that most nations obey international law most of the time holds true
today with greater force than at any other time during the last century.”446

As in the case of national law, there are violations, but they are exceptions,
not the rule. There will always be violators of laws in any legal system.
And, as noted above by Minister Graham, legal regimes are not abandoned
because some actors do not comply. The record with respect to treaties dis-
cussed in this book supports the view that compliance is the routine, and
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violation infrequent. For instance, among parties to the NPT, non-compli-
ance appears to be confined to a few states, including the nuclear weapon
states as well as North Korea and Iraq.  

Opponents also resist international treaty commitments because they do
not believe treaties impose true legal obligations. John Bolton, the Under
Secretary of State for Arms Control and International Security, is, signif-
icantly, an advocate of this view.447 According to Bolton, to the extent that
treaties govern relations among countries, they do not involve legal obli-
gations because a regularized enforcement framework analogous to that of
courts and police in national legal systems is lacking. He writes:

[According to the U.S. Supreme Court, a] treaty is primarily a
compact between independent nations. It depends for the
enforcement of its provisions on the interest and the honor of
the governments that are parties to it. If these fail, its infraction
becomes the subject of international negotiations and reclama-
tions, so far as the injured party chooses to seek redress, which
may in the end be enforced by actual war.448

Bolton then states:

This is not domestic law at work. Accordingly, there is no rea-
son to consider treaties as “legally” binding internationally, and
certainly not as “law” themselves.449

Accordingly, treaty compliance is only a matter of policy choice: 

There may be good and sufficient reasons to abide by the pro-
visions of a treaty, and in most cases one would expect to do so
because of the mutuality of benefits that treaties provide, but
not because the United States is “legally” obligated to do so.450

This doctrine is wrong because it fails to appreciate the normative expec-
tation specific to legal obligations that they shall be observed, and also
because it underestimates the incentives for compliance and capacity for
enforcement in the international sphere (see below). It has dangerous
practical implications for international cooperation and compliance with
norms. U.S. treaty partners do not enter into treaties expecting that they
are only political commitments by the United States that can be overrid-
den based on U.S. interests. If that were the case, what is the incentive for
the treaty in the first place? For example, when the United States made
changes in its tax code that overrode provisions of tax treaties with sev-
eral European states, the European treaty partners protested. “The viola-
tion of [the] treaty by unilateral action of one contracting party under-
mines the basis of trust existing between the two countries involved,
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erodes the certainty and security intended by international agreements
and ultimately poses the question as to whether an international conven-
tion … serves any purpose at all if it can be altered at will by one of the
contracting parties.”451

When a powerful and influential state like the United States is seen to treat
its legal obligations as a matter of convenience or of national interest
alone, other states will see this as a justification to relax or withdraw from
their own commitments. If the United States wants to require another state
to live up to its treaty obligations, it may find that the state has followed
the U.S. example and opted out of compliance. The Chemical Weapons
Convention offers an example. The United States implemented rules to
exclude certain types of inspections mandated by the terms of the CWC.
India adopted similar exemptions, and Russia and South Korea applied the
U.S. restrictions to their inspections.452

Undermining the international system of treaties is likely to have particu-
larly significant consequences in the arena of peace and security. Even
though the United States is uniquely positioned as the economic and mili-
tary sole superpower, unilateral decision-making and actions are insuffi-
cient to protect the security of its people. For example, since September 11,
prevention of proliferation of weapons of mass destruction is an increasing
priority. Cooperation is the necessary first step to successfully avoiding
proliferation. As William Perry, former Secretary of Defense, has noted: 

Any actions that the United States takes to stop the spread of
weapons can easily be nullified if Russia, for example, decides
to sell its nuclear technology, weapons, or fissile material.
Russian leaders know that it is in their interest to fight prolif-
eration . . . The cooperation necessary to prevent proliferation
is manifested through treaties already in force, such as the NPT,
START and the BWC, through treaties not yet implemented,
such as the CTBT, Start II, and Start III; through bilateral and
multilateral agreements . . . and through cooperative programs
to reduce nuclear risks and manage Cold War-era nuclear arse-
nals, such as the Nunn-Lugar program with Russia and other
former Soviet states.453

The idea that a state can independently pick and choose which treaties in
full or in part that it likes and which ones it rejects overlooks both the
“interlocking nature of international agreements and the necessity to
respect existing legal obligations and political commitments.”454 Many
security treaties are interdependent. For instance, within the nuclear
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sphere, the stability and future of the Nuclear Nonproliferation Treaty
regime depends upon entry into force of the Comprehensive Test Ban
Treaty, now in doubt due in large measure to U.S. non-ratification.455 If the
nonproliferation regime breaks down and additional states acquire nuclear
weapons, the United States would find the situation very difficult to man-
age militarily. There is much uncertainty at present about the amounts,
locations, and status of nuclear weapons usable materials, and therefore
about the access of states not known to have nuclear weapons as well as
non-state actors to nuclear explosive devices. Consequently, the United
States might increase rather than decrease the risk of a nuclear attack
against it if it threatened to take unilateral military counterproliferation
measures against states believed to be acquiring nuclear arms.

The question of radioactive materials demonstrates the urgency of making
new security agreements in addition to complying with existing ones. As
matters stand, there is no comprehensive global agreement on nuclear-
weapon-usable materials that includes the materials located in the nuclear
weapon states. Such an agreement is needed to better account for these
materials and safeguard them. But negotiations on this issue are stuck in
a familiar pattern of the powerful attempting to preserve and even enhance
their own prerogatives and reduce those of others while common security
issues fester. It is also imperative to create international arrangements to
control radioactive materials that cannot be used to make nuclear weapons
but can be used to make radioactive “dirty” bombs. National controls have
been even weaker in this area than for weapons-usable materials.456

To take another example, the best way to detect nuclear bombs that might
be hidden in cargo ships is to create cooperation between the shipping
country, the countries from where ship crews are drawn, the countries
where ships are registered, and the destination countries. Controls at the
receiving end alone are likely to be grossly insufficient because once a
ship loaded with a bomb reaches the harbor, it may already be far too late.

An even greater amount of international cooperation at every level will be
needed to avoid serious climate change and its potential security implica-
tions. The reduction of greenhouse gas emissions cannot be achieved
without the world’s wealthy countries taking the lead even if it means
some economic sacrifice. The United States is responsible for about a
quarter of these emissions. A U.S. refusal to abide by common rules when
it requires sacrifice will also hurt the people of the United States, because
they share the world’s ecosystem and climate system. And, an agreement
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is needed on a compliance framework for the existing ban on biological
weapons, the importance of which has been highlighted by the anthrax
attacks in the United States.

ENFORCEMENT

The question of enforcement of treaties is a valid concern for all coun-
tries but it is by no means a justification for non-participation. No
enforcement system is perfect and indeed, generally, the issues associat-
ed with domestic law enforcement even in well-established democracies
like the United States are a matter of considerable debate and continuing
concern. Treaties do have enforcement mechanisms, but these mecha-
nisms need strengthening. Instead, they are being undermined by power-
ful states, not least the United States.

It is generally recognized that the rule of law depends on voluntary com-
pliance by the majority. Legal institutions, including those that enforce
laws, act as a supplement to the generally expected voluntary compliance
in which moral, political and judicial enforcement considerations all play
a role. Enforcement in a legal system also relies on the investigative pow-
ers of the government. Without the ability to investigate, criminals cannot
be brought to account in a reliable way, and innocent parties risk wrong-
ful prosecution.

In the international sphere, enforcement similarly first of all requires
machinery for deciding when there has been a violation. That in turn
requires verification and transparency arrangements so that the charges
may have some basis. Such arrangements also provide an incentive for
compliance under ordinary circumstances. As in law enforcement with-
in countries, which must balance privacy concerns with ensuring com-
pliance, there also is a tension between protection of information that
countries may want to keep confidential and the need for transparency
and verification.

Enforcement in the case of violations can only occur when these conditions
have been fulfilled. Yet for several of treaties discussed in this book, includ-
ing the BWC, CWC, and CTBT, one general characteristic of the U.S.
approach has been to try to exempt itself from transparency and verification
arrangements. Simultaneously, it seeks greater transparancy from other
states. It  bespeaks a lack of good faith if the United States wants near-per-
fect  knowledge of others' compliance so as to be able to detect all possi-
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ble  violations, while also wanting all too often to shield itself from scruti-
ny. The United States frequently claims that these treaties cannot suffi-
ciently detect cheaters, but it is inconsistent to reject treaties because they
lack the ability to be completety enforced, while at the same time under-
mining or rejecting the very mechanisms that will improve enforcement.
Yet, the United States has done just that in resisting the creation of insti-
tutions that will improve the identification of treaty violations in two crit-
ical areas, banning nuclear testing and the biological weapons convention.

Most treaties have some internal verification requirements on which any
enforcement must rest. While many treaties lack internal explicit provi-
sions for sanctions, there are means of enforcement. Far more than is gen-
erally understood, states are very concerned to avoid formal international
condemnation of their actions, whether by treaty-based agencies like the
IAEA and the Organization for the Prohibition of Chemical Weapons,
human rights bodies, states parties to a treaty acting collectively, or the
U.N. General Assembly. A range of sanctions is also available, including
withdrawal of privileges under treaty regimes, arms and commodity
embargoes, travel bans, reductions in international financial assistance or
loans, and freezing of state or individual leader assets. Sanctions can be
applied by individual states, groups of states, states parties to treaty
regimes acting collectively, or the U.N. Security Council.

Institutional mechanisms are available to reinforce compliance with treaty
regimes, and the United States has been central to their creation. The two
broadest arenas are the U.N. Security Council and the International Court
of Justice. The United States and four other powers have a veto in the for-
mer. The latter is the forum where greater equality before the law is pos-
sible, but it depends on states submitting to the Court’s jurisdiction.

When it does act concerning violations of norms or treaties, the United
States has sometimes opted for the arena of the Security Council where it
has veto power. Since its membership in the United Nations was and is
conditioned on this veto power, this has institutionalized inequality before
the law in a manner that is causing its more and more selective applica-
tion.  This cannot but undermine respect for international law and institu-
tions that, for all their imperfections, were designed to diminish the
prospects of war and violent conflict. Still there are at least some internal
checks and balances in the Security Council. In recent years, the United
States and its allies have tended to use military force without going
through the Security Council, as in the case of the NATO action in
Yugoslavia. This has weakened the Security Council as an instrument of
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international law, tending to make it more an instrument of convenience
for the powerful, notably the United States. Where enforcement action
regarding weapons of mass destruction involves initiating or ending
severe sanctions or use of force, it should be directed by the Security
Council, and the permanent members should renounce the right of veto in
such cases. Legitimacy of Security Council action in these and other mat-
ters would also be greatly enhanced by Security Council reform to make
it more representative of the world’s states and people. In general, as
Canadian Minister of Foreign Affairs Graham stated,

But even if we recognize that coercion may in rare cases be nec-
essary to prevent the proliferation of weapons of mass destruc-
tion and to ensure their elimination, we must require that such
coercion be firmly grounded in a rules-based multilateral sys-
tem. Otherwise we condemn ourselves to live in a world gov-
erned solely by power, a solution that suits our purposes today
but, as history demonstrates, may not be relied upon forever.457

In the case of the ICJ, the United States took drastic steps that undermined
its authority in the mid-1980s. In 1984, Nicaragua brought a strong case
before the International Court of Justice against the United States on mat-
ters including the mining of Nicaragua’s harbors, which had been widely
condemned as illegal.458 After the ICJ held it had jurisdiction over the
case, the United States first boycotted the proceedings and then withdrew
from the court’s general jurisdiction. The ICJ ruled against the United
States and required the payment of reparations to Nicaragua, which the
United States refused to pay.459

Finally, the United States has been undermining the emergence of a new
institution for enforcement. It signed the Statute of the International
Criminal Court with the express intent of changing ICC procedures so that
U.S. personnel would be highly unlikely to be brought before the Court.
The ICJ and the ICC are venues where there is at least a chance of creat-
ing a process where the weak and the strong can appear on an equal basis,
though as in all legal arenas, the rich and powerful always have far greater
resources at their disposal to argue their cases in the court and in the arena
of public opinion.

In sum, far from strengthening existing verification and enforcement
mechanisms for treaties, the United States has been undermining them
and effectively reducing their role in favor of greater room to act in an ad
hoc fashion determined mainly by itself. The U.S. record with respect to
the treaties examined in this study raises sharp and disturbing questions
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about the future of global security – and therefore the security of individ-
uals by the billions around the world.

ECHOES OF MANIFEST DESTINY

It is difficult to escape the conclusion that the drift of U.S. policy is toward
U.S. dominance of the international system. In a sound legal system rules
apply equally to all. In a system of politics, rules need not apply to those
states with the military and economic strength not only to defend them-
selves but also to assert themselves. The argument that “as the strongest
and richest country in the world, the United States can afford to safeguard
its sovereignty,”460 assumes that the United States will not suffer conse-
quences from opting out of the international system: “On the contrary, we
have every reason to expect that other nations, eager for access to
American markets and eager for other cooperative arrangements with the
United States, will often adapt themselves to American preferences.”461

In the realm of security, this school of thought puts U.S. military strength
and military means above others in the pursuit of security. Alliances are
second, and treaties a distant third. For instance, Senator Kyl, an opponent
of both the CTBT and the ABM Treaty, and an avid critic of reliance on
international agreements said:

Honorable nations do not need treaty limits to do the right
thing. Rogue states will ignore legal requirements when it suits
their interests. We ignore this harsh reality at our own peril.

* * *

In crafting an effective national security policy for the 21st
Century, I reiterate that we have to re-establish the proposition
that all component strategies must be based on a foundation of
strong U.S. military capability. We must be prepared for fail-
ures of treaties, for failures of diplomacy and economic sanc-
tions, for failures of intelligence to accurately predict threats,
and for failures of deterrence.462

Senator Kyl, whose views put the ideas of this school into sharp focus,
dismissed dependence on treaties and deferred it to an unspecified
future time:

Unenforceable and unenforced treaties are worse than none at
all, because they cause nations to relax defenses against tyran-
ny in the belief that they’ve done something significant merely
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by signing the document. Until the world community demon-
strates that reliance on treaties is warranted, I believe the U.S.
Senate will prefer to rely on U.S. capabilities and strengthening
ties to allies to meet common threats, including more coopera-
tion in enforcing nonproliferation agreements.463

This view rejects the notion that treaties are instruments among equals, in
which all parties give up something and get something. The assertion that
“honorable nations do not need treaties to do the right thing” begs the
question of how the right thing is to be defined, or the criteria and meth-
ods by which belonging to the group of “honorable nations” is defined and
judged. It creates a category of a country that is always moral and acts
accordingly. It also does not tell us what is to be done if a normally “hon-
orable” country commits a manifestly dishonorable act. It ignores that
doing the right thing is sometimes made very difficult if there is no level
playing field – that is if all do not abide by the same rules. If some parties
insist on having nuclear weapons, then why should not all parties who
consider themselves honorable also exercise that same right? If some
wealthy countries can go on increasing their greenhouse gas emissions
because it is cheaper for them not to change despite mounting evidence of
climate change and treaty obligations, then it may become more costly for
other parties to try to protect the world’s climate system, while at the same
time diminishing greatly their chance of success. 

The argument is basically an assertion that the world must accept that the
United States is right because it is moral in some intrinsic way even
though it may transgress the bounds of morality and law upon occasion. If
the rest of the world does not accept this view, then the United States is
prepared to opt out or use military force based, in the final analysis, on the
decision of the U.S. government alone. The argument thus sets one coun-
try above the law and is reminiscent of the nineteenth century idea of
“manifest destiny.” One popular view of the concept at the time was that
God had commanded the United States to “civilize the world.” Military
force would be a powerful instrument in obeying this command. Finally,
“America would realize its anointed purpose as ‘God’s right arm in his
battle with the world’s ignorance and oppression and sin.’”464

This American “exceptionalism” is at odds with the very notion that the
rule of law is possible in global affairs. Setting one country above others
with a license for the use of power is rather a recipe for dictatorship and
chaos. If the United States is entitled to operate out of its own claim of
morality, then any other state can claim a similar entitlement. Today there
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are eight states that have nuclear weapons, and even small groups can pos-
sess the capacity to harm large numbers of people and future generations.
If the rule of power rather than the rule of law becomes the norm, espe-
cially in the context of the present inequalities and injustices in the world,
security is likely to be a casualty.

CONCLUSION

International security can best be achieved through coordinated local,
national, regional and global actions and cooperation. Treaties, like all
other tools in this toolbox, are imperfect instruments. Like a national law,
a treaty may be unjust or unwise, in whole or in part. If so, it can and
should be amended. But without a framework of multilateral agreements,
the alternative is for states to decide for themselves when action is war-
ranted in their own interests, and to proceed to act unilaterally against oth-
ers when they feel aggrieved. This is a recipe for the powerful to be police,
prosecutor, judge, jury, and executioner all rolled into one. It is a path that
cannot but lead to the arbitrary application and enforcement of law.

This is an age fraught with the risk of use of nuclear weapons. It is a time
when the world faces climate change whose consequences could range
from severe to catastrophic. There is a global economy in which a few
hundred of the world’s richest people have combined wealth greater the
poorest two billion, and there are vast and growing differences between
haves and have-nots within and between countries. Technology makes
information about these gaps easily available, as it does data about
weapons of mass destruction. For the United States, a hallmark of whose
history is its role as a progenitor of the rule of law, to be embarked on a
path of disregard of its international legal obligations is to abandon the
best that its history has to offer the world. To reject the system of treaty-
based international law rather than build on its many strengths is not only
unwise, it is extremely dangerous. It is urgent that the United States join
with other countries in implementing existing global security treaties to
meet the security challenges of the twenty-first century and to achieve the
ends of peace and justice to which the United States is committed under
the United Nations Charter.
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Country CESCR CCPR CEDAW CAT CRC

Afghanistan 1/24/83(a) 1/24/83(a) SI 8/14/80 4/1/87(r) 3/28/94(r)

Albania 10/4/91(a) 10/4/91(a) 5/11/94(a) 5/11/94(a) 2/27/92(r)

Algeria 9/12/1989(r) 9/12/89(r) 5/22/96(a) 9/12/89(r) 4/16/93(4)

Andorra 1/15/97(a) 1/2/96(r)

Angola 1/10/92(a) 1/10/92(a) 9/17/86(a) 12/6/90(r)

Antigua and 8/1/89(a) 7/19/93(a) 10/5/93(r)
Barbuda

Argentina 8/8/86(r) 8/8/86(r) 7/15/85(r) 9/24/86(r) 12/5/90(r)

Armenia 9/13/93(a) 6/23/93(a) 9/13/93(a) 9/13/93(r) 6/23/93(a)

Australia 12/10/75(r) 8/13/80(r) 7/28/83(r) 8/8/89(r) 12/17/90(r)

Austria 9/10/78(r) 9/10/78(r) 3/31/82(r) 7/29/87(r) 8/6/92(r)

Azerbaijan 8/13/92(a) 8/13/92(a) 7/10/95(a) 8/16/96(a) 8/13/92(a)

Bahamas 10/6/93(a) 2/20/91(r)

Bahrain 3/6/98(a) 2/13/92(a)

Bangladesh 10/5/98(a) 9/7/00(a) 11/6/84(a) 10/5/98(a) 8/3/90(r)

Barbados 1/5/73(a) 1/5/73(a) 10/16/80(r) 10/9/90(r)

Belarus 11/12/73(r) 11/12/73(r) 2/4/81(r) 3/13/87(r) 2/13/92(a)

Belgium 4/21/83(r) 4/21/83(r) 7/10/85(r) 6/25/99(r) 12/16/91(r)

Belize SI 9/6/00 6/10/96(a) 5/16/90(r) 3/17/86(a) 5/2/90(r)

Benin 3/12/92(a) 3/12/92(a) 3/12/92(r) 3/12/92(a) 8/3/90(r)

Bhutan 8/31/81(r) 8/1/90(r)

Bolivia 8/12/82(a) 8/12/82(a) 6/8/90(r) 4/12/99(r) 6/26/90(r)

Bosnia & 3/3/92(s) 9/1/93(s) 9/1/93(s) 9/1/93(a) 9/1/93(s)
Herzegovina

Botswana 9/8/00(r) 8/13/96(a) 9/8/00(r) 3/14/95(a)

Brazil 1/24/92(a) 1/24/92(a) 2/1/84(r) 9/28/89(r) 9/25/90(r)

Brunei 12/27/95(a)

Bulgaria 9/21/70(r) 9/21/70(r) 2/8/82(r) 12/16/86(r) 6/3/91(r)

Burkina Faso 1/4/99(a) 1/4/99(a) 10/14/87(a) 1/4/99(a) 8/31/90(r)

Burundi 5/9/90(a) 5/9/90(a) 1/8/92(r) 2/18/93(a) 10/19/90(r)

Cambodia 5/26/92(a) 5/26/92(a) 10/15/92(a) 10/15/92(a) 10/15/92(a)
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Country CESCR CCPR CEDAW CAT CRC

Cameroon 6/27/84(a) 6/27/84(a) 8/23/94(r) 12/19/86(a) 1/11/93(r)

Canada 5/19/76(a) 5/19/76(a) 12/10/81(r) 6/24/87(r) 12/13/91(r)

Cape Verde 8/6/93(a) 8/6/93(a) 12/5/80(a) 6/4/92(a) 6/4/92(a)

Central African 5/8/81(a) 5/8/81(a) 6/21/91(a) 4/23/92(r)
Republic

Chad 6/9/95(a) 6/9/95(a) 6/9/95(a) 6/9/95(a) 10/2/90(r)

Chile 2/10/72(r) 2/10/72(r) 12/7/89(r) SI 12/10/99 8/13/90(r)

China 3/27/01(r) SI 10/5/98 11/4/80(r) 10/4/88(r) 3/3/92(r)

Colombia 10/29/69(r) 10/29/69(r) 1/19/82(r) 12/8/87(r) 1/28/91(r)

Comoros 10/31/94(a) SI 9/22/00 6/23/93(r)

Congo 10/5/83(a) 10/5/83(a) 7/26/82(r) 10/14/93(a)

Cook Islands 6/6/97(a)

Costa Rica 11/29/68(r) 11/29/68(r) 4/4/86(r) 11/11/93(r) 8/21/90(r)

Cote d'Ivoire 3/26/92(a) 3/26/92(a) 12/20/95(r) 12/18/95(a) 2/4/91(r)

Croatia 10/8/91(s) 10/12/92(s) 9/9/92(s) 10/12/92(s) 10/12/92(s)

Cuba 7/17/80(r) 5/17/95(r) 8/21/91(r)

Cyprus 4/2/69(r) 4/2/69(r) 7/23/85(a) 7/18/91(r) 2/7/91(r)

Czech Republic 1/1/93(s) 2/22/93(s) 2/22/93(s) 1/1/93(s) 2/22/93(s)

Denmark 1/6/72(r) 1/6/72(r) 4/21/83(r) 5/27/87(r) 7/19/91(r)

Djibouti 11/2/98(a) 12/6/90(r)

Dominica 6/17/93(a) 6/17/93(a) 9/15/80(r) 3/13/91(r)

Dominican 1/4/78(a) 1/4/78(a) 9/2/82(r) SI 2/4/85 6/11/91(r)
Republic

Ecuador 3/6/69(r) 11/9/81(r) 3/30/99(r) 3/30/88(r) 3/23/90(r)

Egypt 1/14/82(r) 1/14/82(r) 9/18/81(r) 6/25/86(a) 7/6/90(r)

El Salvador 11/30/79(r) 11/30/79(r) 8/19/81(r) 6/17/96(a) 7/10/90(r)

Equatorial 9/25/87(a) 9/25/87(a) 10/23/84(a) 6/15/92(a)
Guinea

Eritrea 4/17/01(a) 1/23/02(a) 9/5/95(a) 8/3/94(r)

Estonia 10/21/91(a) 10/21/91(a) 9/4/86(r) 10/21/91(a) 10/21/91(a)

Ethiopia 6/11/93(a) 6/11/93(a) 9/10/81(r) 3/13/94(a) 5/14/91(a)

Fiji 8/28/95(r) 8/13/93(r)

Finland 8/19/75(r) 8/19/75(r) 9/4/86(r) 8/30/89(r) 6/20/91(r)
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Country CESCR CCPR CEDAW CAT CRC

FYR 1/18/94(s) 1/18/94(s) 1/18/94(s) 12/12/94(s) 2/12/93(s)
Macedonia

France 11/4/80(a) 11/4/80(a) 12/14/83(r) 2/18/86(r) 8/8/90(r)

Gabon 1/21/83(a) 1/21/83(a) 1/21/83(r) 9/8/00(r) 2/9/94(r)

Gambia 12/29/78(a) 3/22/79(a) 4/16/93(r) SI 10/23/85 8/8/90(r)

Georgia 5/3/94(a) 5/3/94(a) 10/26/94(a) 10/26/94(a) 6/2/94(a)

Germany 12/17/73(r) 12/17/73(r) 7/10/85(r) 10/1/90(r) 3/6/92(r)

Ghana 9/8/00(r) 9/8/00(r) 1/2/86(r) 9/8/00(r) 2/5/90(r)

Greece 5/16/85(a) 5/5/97(a) 6/7/83(r) 10/6/88(r) 5/11/93(r)

Grenada 9/6/91(a) 9/6/91(a) 8/30/90(r) 11/5/90(r)

Guatemala 5/19/88(a) 5/6/92(a) 8/12/82(r) 1/5/90(a) 6/6/90(r)

Guinea 1/24/78(r) 1/24/78(r) 8/9/82(r) 10/10/89(r) 7/13/90(a)

Guinea-Bissau 7/2/92(a) SI 9/12/00 8/23/85(r) SI 9/12/00 8/21/90(r)

Guyana 2/15/77(r) 2/15/77(r) 7/17/80(r) 5/19/88(r) 1/14/91(r)

Haiti 2/6/91(a) 7/20/81(r) 5/19/88(r) 1/14/91(r)

Holy See 6/26/02(a) 4/20/90(r)

Honduras 2/17/81(r) 8/25/97(r) 3/3/83(r) 12/5/96(a) 8/10/90(r)

Hungary 1/17/74(r) 1/17/74(r) 12/22/80(r) 4/15/87(r) 10/8/91(r)

Iceland 11/22/79(r) 11/22/79(r) 6/18/85(r) 10/23/96(r) 10/28/92(r)

India 4/10/79(a) 4/10/79(a) 7/9/93(r) SI 10/14/97 12/11/92(a)

Indonesia 9/13/84(r) 10/28/98(r) 9/5/90(r)

Iran 6/25/71(r) 6/25/71(r) 7/13/94(r)

Iraq 1/25/71(r) 1/25/71(r) 8/13/86(a) 6/15/94(a)

Ireland 12/8/89(r) 12/8/89(r) 12/23/85(a) 4/11/02(r) 9/28/92(r)

Israel 10/3/91(r) 10/3/91(r) 10/3/91(r) 10/3/91(r) 10/3/91(r)

Italy 9/15/78(r) 9/15/78(r) 6/10/85(r) 1/12/89(r) 9/5/91(r)

Jamaica 10/3/75(r) 10/3/75(r) 10/19/94(r) 5/14/91(r)

Japan 6/21/79(r) 6/21/79(r) 6/25/85(r) 6/29/99(a) 4/22/94(r)

Jordan 5/28/75(r) 5/28/75(r) 7/1/92(r) 11/13/91(r) 5/24/91(r)

Kazakhstan 8/26/98(a) 8/26/98(a) 8/12/94(a)

Kenya 5/1/72(a) 5/1/72(a) 3/9/84(a) 2/21/97(a) 2/21/97(a)
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Country CESCR CCPR CEDAW CAT CRC

Kiribati 12/11/95(a)

Korea, Dem. 9/14/81(a) 9/14/81(a) 2/27/01(a) 9/21/90(r)
People’s 
Republic of

Korea, 4/10/90(a) 4/10/90(a) 12/27/84(r) 1/9/95(a) 11/20/91(r)
Republic of

Kuwait 5/21/96(a) 5/21/96(a) 9/2/94(a) 3/8/96(a) 10/21/91(r)

Kyrgyzstan 10/7/94(a) 10/7/94(a) 2/10/97(a) 9/5/97(a) 10/7/94(a)

Laos SI 7/12/00 SI 7/12/00 8/14/81(r) 5/8/91(a)

Latvia 4/14/92(a) 4/14/92(a) 4/14/92(a) 4/14/92(a) 4/14/92(a)

Lebanon 11/3/72(a) 11/3/72(a) 4/21/97(a) 10/5/00(a) 5/14/91(r)

Lesotho 9/9/92(a) 9/9/92(a) 8/22/95(a) 11/13/01(a) 3/10/92(r)

Liberia SI 4/18/67 SI 4/18/67 7/17/84(r) 6/4/93(r)

Libya 5/15/70(a) 5/15/70(a) 5/16/89(a) 5/16/89(a) 4/16/93(a)

Liechtenstein 12/10/98(a) 12/10/98(a) 11/22/95(a) 11/2/90(r) 11/22/95(r)

Lithuania 11/20/91(a) 11/20/91(a) 1/18/94(a) 2/1/96(r) 1/31/92(a)

Luxembourg 8/18/83(r) 8/18/83(r) 2/2/89(r) 9/29/87(r) 3/7/94(r)

Madagascar 9/22/71(r) 7/21/71(r) 3/17/89(r) SI 10/1/01 3/19/91(r)

Malawi 12/22/93(a) 12/22/93(a) 3/12/87(a) 6/11/96(a) 1/3/91(a)

Malaysia 7/5/95(r) 2/17/95(a)

Maldive 7/1/93(a) 2/11/91(r)
Islands

Mali 7/16/74(a) 7/16/74(a) 9/10/85(r) 2/26/99(a) 9/21/90(r)

Malta 9/13/90(r) 9/13/90(a) 3/8/91(a) 9/13/90(a) 10/1/90(r)

Marshall 10/5/93(r)
Islands

Mauritania 5/10/01(a) 5/16/91(r)

Mauritius 12/12/73(a) 12/12/73(a) 7/9/84(a) 12/9/92(a) 7/26/90(a)

Mexico 3/23/81(a) 3/23/81(a) 3/23/81(r) 1/23/86(r) 9/21/90(r)

Micronesia 5/5/93(a)

Moldova 1/26/93(a) 1/26/93(a) 7/1/94(a) 11/28/95(r) 1/26/93(a)

Monaco 8/28/97(r) 8/28/97(r) 12/6/91(a) 6/21/93(a)

Mongolia 11/18/74(r) 11/18/74(r) 7/20/81(r) 1/24/02(a) 7/6/90(r)
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Morocco 5/3/79(r) 5/3/79(r) 6/21/93(a) 6/21/93(r) 6/22/93(r)

Mozambique 7/21/93(a) 4/16/97(a) 9/14/99(a) 4/26/94(r)

Myanmar 7/22/97(a) 7/15/91(a)
(Burma)

Namibia 11/28/94(a) 11/28/94(a) 11/23/92(a) 11/28/94(a) 9/30/90(r)

Nauru SI 11/12/01 7/27/94(a)

Nepal 5/14/91(a) 5/14/91(a) 4/22/91(r) 5/14/91(a) 9/14/90(r)

Netherlands 12/11/78(r) 12/11/78(r) 7/23/91(r) 12/21/88(r) 2/6/95(r)

New Zealand 12/28/78(r) 12/28/78(r) 1/10/85(r) 12/10/89(r) 4/6/93(r)

Nicaragua 3/12/80(a) 3/12/80(a) 10/27/81(r) SI 4/15/85 10/5/90(r)

Niger 3/7/86(a) 3/7/86(a) 10/8/99(a) 10/5/98(a) 9/30/90(r)

Nigeria 7/29/93(a) 7/29/93(a) 6/13/85(r) 6/28/01(a) 4/19/91(r)

Niue 12/20/95(r)

Norway 9/13/72(r) 9/13/72(r) 5/21/81(r) 7/9/86(r) 1/8/91(r)

Oman 12/9/96(a)

Pakistan 3/12/96(a) 11/12/90(r)

Palau 8/4/95(a)

Panama 3/8/77(a) 3/8/77(r) 10/29/81(r) 8/24/87(r) 12/12/90(r)

Papua New 1/12/95(a) 3/2/93(r)
Guinea

Paraguay 6/10/92(a) 6/10/92(r) 4/6/87(a) 3/12/90(r) 9/25/90(r)

Peru 4/28/78(r) 4/28/78(r) 9/13/82(r) 7/7/88(r) 9/5/90(r)

Philippines 6/7/74(r) 10/23/86(r) 8/5/81(r) 6/18/86(a) 8/21/90(r)

Poland 3/18/77(r) 3/18/77(r) 7/30/80(r) 7/26/89(r) 6/7/91(r)

Portugal 7/31/78(r) 7/15/78(r) 7/30/80(r) 2/9/89(r) 9/21/90(r)

Qatar 1/11/00(a) 4/4/95(r)

Romania 12/9/74(r) 12/9/74(r) 1/7/82(r) 12/18/90(a) 9/28/90(r)

Russia 10/16/73(r) 10/16/73(r) 1/23/81(r) 3/3/87(r) 8/17/90(r)

Rwanda 4/16/75(a) 4/16/75(a) 3/2/81(r) 1/24/91(r)

St. Kitts 4/25/85(a) 7/24/90(r)
and Nevis

St. Lucia 10/8/82(a) 6/16/93(r)

St. Vincent 11/9/81(a) 11/9/81(a) 8/5/81(a) 8/1/01(a) 10/26/93(r)
& the 
Grenadines
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Country CESCR CCPR CEDAW CAT CRC

San Marino 10/18/85(a) 10/18/85(a) 11/25/91(a)

Sao Tome & SI 10/31/95 SI 10/31/95 SI 10/31/95 SI 9/6/00 5/14/91(a)
Principe

Saudi Arabia 9/8/00(r) 9/23/97(a) 1/26/96(a)

Senegal 2/13/78(r) 2/13/78(r) 2/5/85(r) 8/21/86(r) 8/1/90(r)

Seychelles 5/5/92(a) 5/5/92(a) 5/5/92(a) 5/5/92(a) 9/7/90(a)

Sierra Leone 8/23/96(a) 8/23/96(a) 11/11/88(r) 4/25/01(r) 6/18/90(r)

Singapore 10/5/95(a) 10/5/95(a)

Slovakia 5/28/93(s) 5/28/93(s) 5/28/93(s) 5/28/93(s) 5/28/93(s)

Slovenia 7/6/92(s) 7/6/92(s) 7/6/92(s) 7/16/93(a) 7/6/92(s)

Solomon 3/17/82(s) 5/6/02(a) 4/10/95(a)
Islands

Somalia 1/24/90(a) 1/24/90(a) 1/24/90(a) SI 5/9/02

South Africa SI 10/3/94 12/10/98(r) 12/15/95(r) 12/10/98(r) 6/16/95(r)

Spain 4/27/77(r) 4/27/77(r) 1/5/84(r) 10/21/87(r) 12/6/90(r)

Sri Lanka 6/11/80(a) 6/11/80(a) 10/5/81(r) 1/3/94(a) 7/12/91(r)

Sudan 3/18/86(a) 3/18/76(a) SI 6/4/86 8/3/90(r)

Suriname 12/28/76(a) 12/28/76(a) 3/1/93(a) 3/2/93(r)

Swaziland 9/7/95(r)

Sweden 12/6/71(r) 12/6/71(r) 7/2/80(r) 1/8/86(r) 6/29/90(r)

Switzerland 6/18/92(a) 6/18/92(a) 3/27/97(r) 12/2/86(r) 2/24/97(r)

Syrian Arab 4/21/96(a) 4/21/96(a) 7/15/93(r)
Republic

Taiwan

Tajikistan 1/4/99(a) 1/4/99(a) 10/26/93(a) 1/11/95(a) 10/26/93(a)

Tanzania 6/11/76(a) 6/11/76(a) 8/20/85(r) 6/11/91(r)

Thailand 9/5/99(a) 10/26/96(a) 8/9/85(a) 3/27/92(a)

Togo 5/24/84(a) 5/24/84(a) 9/26/83(a) 11/18/87(r) 8/1/90(r)

Tonga 11/6/95(a)

Trinidad & 12/8/78(a) 12/8/78(a) 1/12/90(r) 12/6/90(r)
Tobago

Tunisia 3/18/69(r) 3/18/69(r) 9/20/85(r) 9/23/88(r) 1/31/92(r)

Turkey SI 8/15/00 SI 8/15/00 12/20/85(a) 8/2/88(r) 4/4/95(r)

Turkmenistan 5/1/97(a) 5/1/97(a) 5/1/97(a) 6/25/99(a) 9/20/93(a)
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Country CESCR CCPR CEDAW CAT CRC

Tuvalu 10/6/99(a) 9/22/95(a)

Uganda 1/21/87(a) 6/21/95(a) 7/22/85(r) 11/3/86(a) 8/17/90(r)

Ukraine 11/12/73(r) 11/12/73(r) 3/12/81(r) 2/24/87(r) 8/28/91(r)

United Arab 1/3/97(a)
Emirates

United Kingdom 5/20/76(r) 5/20/76(r) 4/7/86(r) 12/8/88(r) 12/16/91(r)

United States SI 10/5/77 6/8/92(r) SI 7/17/80 8/21/94(r) SI 2/16/95

Uruguay 4/1/70(r) 4/1/70(r) 10/9/81(r) 10/24/86(r) 11/20/90(r)

Uzbekistan 9/28/95(a) 9/28/95(a) 7/19/95(a) 9/28/95(a) 6/29/94(a)

Vanuatu 9/8/95(r) 7/7/93(r)

Venezuela 5/10/78(r) 5/10/78(r) 5/2/83(r) 7/29/91(r) 9/14/90(r)

Vietnam 9/24/82(a) 9/24/82(a) 2/17/82(r) 2/28/90(r)

Western Samoa 9/25/92(a) 11/29/94(r)

Yemen 2/9/87(a) 2/9/87(a) 5/30/84(a) 11/5/91(a) 5/1/91(r)

Yugoslavia 3/12/01(s) 3/12/01(s) 2/26/82(r) 3/12/01(s) 1/3/91(s)

Zaire  (Dem. 11/1/76(a) 11/1/76(a) 10/17/86(r) 3/18/96(r) 9/28/90(r)
Rep. of 
Congo)

Zambia 4/10/84(a) 4/10/84(a) 6/21/85(r) 10/7/98(a) 12/6/91(r)

Zimbabwe 5/13/91(a) 5/13/91(a) 5/13/91(a) 9/11/90(r)
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CESCR Convention on Economic, Social and Cultural Rights. 

CCPR International Covenant on Civil and Political Rights. 

CEDAW Convention on Discrimination Against Women. 

CAT Convention Against Torture.  

CRC Convention on the Rights of the Child.  

All figures as of July 2002. The source is the Office of the United Nations High
Commissioner for Human Rights (http://www.unhchr.ch/pdf/report.pdf). The chart reflects
the date of the signature if not ratified (SI), ratification (r), accessions (a), or succession
(s); those states that have signed and not ratified are also in italics.
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see http://www.opbw.org. 

224 Tóth 2001.

225 AHG Working Paper 1998.

226 Tóth 2001.

227 During the Second BWC Review Conferences held in 1986, states parties agreed to
adopt some confidence-building measures (which were enhanced during the Third
BWC Review Conference) including data and information sharing on states’ biode-
fense programs and facilities. But the confidence-building measures are voluntary.

228 For example, “under the suggested rules, if fewer than 10 facilities in any given coun-
try do meet the demanding standards for mandatory declaration, then only the largest
80 percent of them need to be declared based on measurements the country in ques-
tion selects. Any facilities excluded under these restrictions will not be subject to ran-
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dom visits and not necessarily even to clarification visits.” Steinbruner, Gallagher &
Gunther, 2001.

229 Steinbruner, Gallagher & Gunther 2001.

230 Steinbruner, Gallagher & Gunther 2001.

231 The Pharmaceutical Research and Manufacturers of America (PhRMA), which is the
U.S.’s main bio-industry association, was concerned that “because medicines not on
the market lack patent protection for many years . . . BWC inspections could result in
the loss of proprietary business data and have significant cost implications.” Stimson
2001, p. 2. 

232 Steinbruner, Gallagher & Gunther 2001.

233 Stimson 2001, p. 98.

234 Rosenberg 2001. 

235 Protocol Article 6(b); see also Rosenberg 2001; Rissanen 2001a. 

236 Steinbruner, Gallagher and Gunther 2001 citing “Report on Two Trial Visits Based on
a Transparency Visit Concept,” working paper submitted by Germany, August 24,
1999, BWC/AD HOC GROUP/WP.398.

237 Stimson 2001, p. 3, n. 9; the United States conducted only two field tests to determine
whether the Protocol could distinguish between facilities that complied with the
BWC and those that violated it, but the results were “indeterminate.” 

238 See Stimson 2001, p. 99.

239 Pearson, Dando & Sims 2001, p. 6; the U.K. submitted 44 working papers, and the
Russian Federation submitted 27.

240 Miller, Engelberg & Broad 2001a.

241 Mahley 2000.

242 Gordon, Michael R. & Miller 2001. 

243 Gordon, Michael R. & Miller 2001. 

244 Mahley 2001.

245 The text continued to be supported by the EU and other allies. On June 26, the EU
and associated states “noted with concern that the United States was of the view that
the costs related to the Protocol would outweigh the benefit thereof.” It did not share
this conclusion, or the U.S. view that “nothing could make the composite text” accept-
able. The EU regretted that the United States had adopted this position after six years
of joint work. “For its part, the Union wanted to preserve the fruits of that long effort.”
Rissanen 2001b.

246 Mahley 2001.

247 Mahley 2001.

248 Lacey 2001.

249 Lacey 2001.

250 Lacey 2001.

251 Mahley 2000. 

252 Mahley 2000. Contrast this with Mahley’s statement to the Ad Hoc Group that when
the U.S. “examined the prospects of the most intrusive and extensive on-site activities
physically possible — which we believed were likely not acceptable to most other
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countries — we discovered that the results of such intrusiveness would still not pro-
vide useful, accurate, or complete information.” Mahley 2001.

253 Koch 2000. 

254 Mahley 2000.

255 For an overview of the Chemical Weapons Convention, see Chapter 5.

256 Mahley 2000.

257 Rosenberg 2001.

258 Pearson 2001. 

259 Pearson 2001. Facilities handling toxins (including those used in the U.S. biodefense
program) are covered under both treaties, and many biofacilities could be subject to
challenge inspections under the CWC.

260 Pearson, Dando & Sims 2001, p. 18.

261 Mahley 2000.

262 Much of the address was focused on the issue of non-compliance, including “nam[ing]
names” of alleged BWC violators. Bolton listed Iraq and North Korea as possessing
biological weapons programs, Iran, he alleged “probably” has produced and
weaponized biological weapons, Libya and Syria (Syria has not ratified the BWC),
which the United States believes to have a biological weapons program at least in the
research and development state, and the Sudan (a BWC non-party) which the U.S.
believes is interested in acquiring a biological weapons program. Bolton BWC 2001. 

263 White House 2001; Bolton BWC 2001.

264 Rissanen 2002. 

265 Dept. for Disarmament Affairs 2001b.

266 Harris 2001. The U.S. proposal expands this system because it would also call for
investigation of suspicious disease outbreaks as well as biological weapons use. 

267 Harris 2001.

268 The Ad Hoc Committee, whose mandate was to exist until negotiations were com-
plete, would continue in existence unless the conference voted for its termination. The
rules of procedure for the Review Conference state that delegates should make their
best efforts to achieve consensus on an issue, if they are unable to reach consensus,
the vote is deferred for 48 hours. If after that time consensus is not reached, a vote
will be taken of 2/3 majority of states parties present.

269 Rissanen 2002.

270 The Final Declaration is the report setting forth the agreements made during the con-
ference, and is “politically binding — a non-legally binding document.” Dept. for
Disarmament Affairs 2001a, quoting Ambassador Tóth. 

271 At the time the conference was disbanded, many measures to strengthen the BWC had
been agreed to: “these included calling on BWC states to support the World Health
Organization’s disease surveillance and control, criminalize BWC violations with
national legislation, institute a code of conduct for scientists working with pathogen-
ic microorganisms, and contribute to an international team that would provide assis-
tance with disease outbreaks.” Brugger 2002. These proposals were part of what the
U.S. had proposed at the beginning of the conference, but they were not intended by
the other states parties as a substitute for a legally binding multi-lateral agreement.

179NOTES



272 Miller, Engelberg & Broad 2001a; Miller, Engelberg & Broad 2001b.

273 Miller, Engelberg & Broad 2001a, p. 298.

274 Borger 2001.

275 Wright 2002.

276 Shane 2001.

277 Prophylactic and protective purpose would include making vaccines, creating masks,
and devising programs responsive to an attack

278 Miller, Engelberg & Broad 2001a, p. 295.

279 Miller, Engelberg & Broad 2001a, p. 296.

280 Miller, Engelberg & Broad 2001b.

CHAPTER 7: TREATY BANNING ANTIPERSONNEL MINES

281 U.S. Dept. of State 1998, the quantities of landmines (and landmine injuries) are
rough estimates because of the difficulties in obtaining accurate statistics, particular-
ly in countries in the midst of conflict and in developing countries.

282 ICBL Fact Sheet 2001. 

283 ICBL Fact Sheet 1999.

284 Hambric & Schneck 1996, pp. 3-11.

285 HRW & VVAF 1997. 

286 Hambric & Schneck 1996, pp. 3-28, 3-33. The authors note that unexploded ord-
nances (UXOs) are included in this total. UXOs are weapons that were designed to
detonate on impact, but failed to. Examples are mortar shells or bombs which did not
explode on impact.

287 ICBL Landmine Monitor 2001, “United States of America.”

288 The ten-year period for destruction may be extended. 

289 CCW Protocol II 1996.

290 White House 1996.

291 GA Res. 1996a.

292 Walkling 1997. 

293 Clinton 1997

294 White House 1997.

295 Presidential Decision Directive (PDD) 64 issued June 23, 1998. PDD 64 is classified,
but military and civilian officials have used details from it in many public forums and
publications; see for example Dresen 1999.

296 HRW 2001b. 

297 CNN 1997.

298 HRW 1993, p. 64.  This book contains a chart on U.S. mine exports since 1969. The
information is primarily drawn from U.S. Army, Armament, Munitions, and Chemical
Command (USAMCCOM), Letter to Human Rights Watch, August 25, 1993, and
attached statistical tables, provided under the Freedom of Information Act. 

299 Patierno & Franceschi 2000, p. 21. Both authors are officials with the U.S.
Department of State’s landmine policy office.
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300 According to a Korean Defense Ministry Report to the National Assembly, over one
million mines, antipersonnel mines and antitank mines have already been laid
“around the civilian control line and the demilitarized zone.” Yonhap 1999. All of
these emplaced mines are under the jurisdiction and control of South Korea.

301 ICBL Letter 1998.

302 ICBL Letter 1998.

303 See General Hollingsworth’s Foreword to Demilitarization for Democracy 1997, p. ii.
He also said, “To be blunt, if we are relying on these weapons to defend the Korean
peninsula, we are in big trouble. . . North Korea’s mechanized assault can be
destroyed well north of Seoul without the use of U.S. APLs. I never counted on our
APLs to make much of a difference.” p. i.

304 HRW 2001a. 

305 HRW 2001a. 

306 HRW 2001a. 

307 White House 1996. 

308 Berger Letter 1998; see also Leklem 1998.

309 Clinton Certification 1999. 

310 For an explanation of the alternatives, see HRW 2000, Alternatives to Antipersonnel
Mines.

311 Strohm 2001. 

312 ICBL Landmine Monitor 2001, “United States of America.”

313 ICBL Landmine Monitor 2001, “United States of America.”

314 ICBL Landmine Monitor 1999, “Banning Antipersonnel Mines.”

CHAPTER 8: THE UNITED NATIONS FRAMEWORK CONVENTION ON
CLIMATE CHANGE AND THE KYOTO PROTOCOL

315 UNFCCC 1992; Kyoto Protocol 1997. Our reasons for considering these two treaties
within the framework of a report on security treaties have been discussed in the pref-
ace. Text of UNFCCC can be found on the Web at: http://unfccc.int/. Text of the Kyoto
Protocol can be found on the Web at: http://unfccc.int/resource/docs/
convkp/kpeng.html.

316 See Makhijani and Gurney 1995, Chapters 1 and 2 for a survey of the causes and con-
sequences of ozone layer depletion.

317 Different greenhouse gases have differing properties; specifically they differ in their
ability to trap and re-radiate infra-red radiation, which is the primary mechanism by
which global warming occurs. Natural greenhouse gases, notably carbon dioxide and
water vapor, maintain the Earth at temperatures at which life can flourish. Without
this natural greenhouse gas effects, the Earth would be a frigid place, inhospitable to
life. Anthropogenic greenhouse gases add to the natural levels. These additions affect
climate in a variety of complex ways. 

318 The text of the Kyoto Protocol is available on the web at http://unfccc.int/resource/
docs/convkp/kpeng.html.

319 Sen. Res. 1997.
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320 Helms 1998a.

321 For summary and legislative history of Senate bill S.882, 106th Congress, “Energy
and Climate Policy Act of 1999,” search at: http://thomas.loc.gov/.     

322 Senator Frank Murkowski as quoted in UMWA 1999. 

323 As quoted in Carlisle 2001.

324 Whitman 2001.

325 See for example Jehl & Revkin 2001.

326 NAS-NRC 2001, p. 1.

327 See Bush Energy Plan 2001 and Makhijani 2001, p. 16, Figure 7: Projections for total
annual carbon emissions 2000-2004.

328 Climate Action Report 2002, a communication made pursuant to the reporting
requirements of the UNFCCC (articles 4 and 12).

329 Climate Action Report 2002, chapter 6, p. 82.

330 NW Energy Coalition 2001.

331 COP-7 Report 2001.

332 Australian Greenhouse Office 2001.

333 Climate Network Europe 2002.  In September 2002, Russia announced that it would
ratify the Kyoto Protocol,  which essentially ensures that the treaty shall enter into
force.  Swarns 2002.

334 IPCC 2001, p. 10.

335 BBC 2002. The removal of Dr. Watson was controversial because ExxonMobil, the
world’s largest oil company, had passed on a memo to the Bush administration that
contained the suggestion that it would be desirable to replace Watson.  The company
denies that it had a position on the issue of IPCC chairmanship.  BBC 2002a. Dr.
Watson is recognized as one of the world’s foremost scientific authorities on ozone
layer and on global climate change.  He is an advocate of strong action, both private
sector and governmental, to reduce or avert the risk of human-induced build up of
greenhouse gases.

336 IPCC website at http://www.ipcc.ch/about/about.htm, viewed on 23 May 2002.

337 Climate Action Report 2002, chapter 6, citing NAS-NRC 2001.

338 Streets, et al. 2001.

339 EIA 2001, p. vii.

340 European Environment Agency 2001, p. 5.

341 For examples, see the website of the Pew Center on Global Climate Change at
http://www.pewclimate.org/projects/ghg_targets_belc.cfm.

342 This possibility has been raised due to the injection of freshwater into the oceans as
a result of melting of Arctic ice.  It is considered unlikely, but evidence shows that it
has occurred due to natural factors in the past, and that there is some risk of it occur-
ring due to anthropogenic emissions of greenhouse gases.   See for instance, NASA
2001, which describes a study done by the National Aeronautics and Space
Administration.  Huge releases of methane in the geologic past have affected global
climate, according to recent research, and there is the possibility that that might hap-
pen again, though there is considerable debate as to the magnitude of the risk. See
also Kanipe 1999. 
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343 NAS-NRC 2002, p.1.

344 There is a vast official and non-governmental literature on this subject.  See the web
site of the American Council for an Energy Efficient Economy
(http://www.aceee.org), for instance.  See also Makhijani 2001.  For official informa-
tion, see the U.S. Energy Information Administration publications.  For instance, one
of these estimates that “Universal replacement of lamps and fixtures by more effi-
cient equivalents, together with lighting controls, could save as much as 72 percent of
current commercial lighting energy use” in commercial buildings. EIA 1992, p. ix.

CHAPTER 9: THE ROME STATUTE OF THE INTERNATIONAL 
CRIMINAL COURT

345 Rome Statute 1998, Preamble.

346 Article 126 of the Rome Statute requires 60 ratifications for entry into force. On April
11, 2002, the UN Treaty Office hosted a special ratification event where the remain-
ing ratifications necessary for entry into force were officially completed. Bosnia-
Herzegovina, Bulgaria, Cambodia, the Democratic Republic of Congo, Ireland,
Jordan, Mongolia, Niger, Romania and Slovakia took part in the historic ceremony.
The Statute entered into force on July 1, 2002, at which time the Court’s jurisdiction
took effect. The Statute was adopted by 120 countries with 21 abstentions and 7 no-
votes from China, Iraq, Israel, Libya, Qatar, United States and Yemen. For discussion
of the voting dynamics, see Benedetti & Washburn 1999, p 27.

347 European IMT 1951; Far East IMT 1946.  

348 ICTFY 1993; ICTR 1994.

349 See for example the dissent of Justice Pal on grounds of “victor’s justice” in the
judgement of the International Military Tribunal for the Far East, Pal 1953. See also
Annan 1998. The Secretary-General stated: 

Even when they were judged -- as happily some of the worst criminals
were in 1945 -- they could claim that this is happening only because
others have proved more powerful, and so are able to sit in judgement
over them. Verdicts intended to uphold the rights of the weak and help-
less can be impugned as “victors’ justice”. Such accusations can also
be made, however unjustly, when courts are set up only ad hoc, like the
Tribunals in The Hague and in Arusha, to deal with crimes committed
in specific conflicts or by specific regimes. Such procedures seem to
imply that the same crimes, committed by different people, or at dif-
ferent times and places, will go unpunished.

350 GA Res. 1948.

351 Genocide Convention 1948.  

352 GA Res. 1989.  See also Benedetti & Washburn 1999.

353 GA Res. 1996b.

354 Rome Statute 1998, Arts. 5-8.

355 Rome Statute 1998, Art. 5.

356 Rome Statute 1998, Art. 27.

357 See for example, Women’s Caucus 1998; Amnesty International 1997; HRW 1998.
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358 Brownlie 1990.

359 Geneva Convention I, Art. 49; Geneva Convention II, Art. 50; Geneva Convention III,
Art. 129; Geneva Convention IV, Art. 146.

360 See Geneva Convention I, Art. 50; Geneva Convention II, Art. 51; Geneva Convention
III, Art. 130; Geneva Convention IV Art. 147.

361 Rome Statute 1998, Art. 12.

362 Rome Statute 1998, Art. 12 and Art. 13. Article 13 sets out three ways a case can
come before the Court: (1) By referral by a State Party to the Rome Statute; (2) by
referral from the UN Security Council acting under Chapter VII of the UN Charter;
or (3) when the Prosecutor has initiated an investigation.  

363 Rome Statute 1998, Art. 7(1)g & h, Art. 8(2)(b)(xxii) and (2)(e)(vi).  Compare Art.
46 of the Hague Convention (1907) referring to protections of “family honour,” which
was intended to encompass rape, and Art. 27 of Geneva Convention IV providing that
women should be “protected against any attack on their honour, in particular against
rape, enforced prostitution, or any form of indecent assault.”

364 Rome Statute, Art. 7.  The list of crimes against humanity includes enslavement,
defined as “the exercise of any or all of the powers attaching to the right of ownership
over a person and includes the exercise of such power in the course of trafficking in
persons, in particular women and children” and “persecution against any identifiable
group or collectivity on…gender or other grounds…” The Statute also contains
groundbreaking provisions relating to the participation and protection of victims and
witnesses, women and experts on violence against women on the Court and among
staff at all levels. See Rome Statute, Arts. 68, 36, and 42-44.

365 Rome Statute 1998, Art. 8(2)(b)(xvii) and (xviii). 

366 See, e.g., Rome Statute 1998, Art. 8(2)(b)(iv) and 8(2)(b)(xx). See also Burroughs &
Cabasso 1999, pp. 471-472.

367 Rome Statute preamble and Art. 2.

368 See Secretary General 1993; Security Council Res. 1994, respectively. 

369 European IMT 1951; Far East IMT 19561946.

370 Rome Statute 1998, Art. 112. 

371 See Resolution F 1998.

372 Helms 1998b.  

373 Benedetti & Washburn 1999.

374 Benedetti & Washburn 1999.

375 See for example, Clinton 2000. 

376 See Scharf 1999.  The author, who at one time was the State Department official
assigned to the ICC negotiations, states: “The Rome Diplomatic Conference repre-
sented a tension between the United States, which sought a Security Council-con-
trolled Court, and most of the other countries of the world which felt no country’s cit-
izens who are accused of war crimes or genocide should be exempt from the juris-
diction of a permanent international criminal court.” 

377 Scharf 1999. The author states: “Unlike a permanent international criminal court,
there was no risk of American personnel being prosecuted before the ad hoc tribunals
since their subject matter, territorial and temporal jurisdiction were determined by the
Security Council, which the United States could control with its veto.” 
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378 Scharf 1999.

379 Scharf 1999.

380 See Benedetti & Washburn 1999.

381 Rome Statute 1998, Art. 15.

382 Rome Statute 1998, Art. 16.

383 See LaFave & Scott 1986, sec. 2.9(a).

384 Status of Forces Agreements (a/k/a SOFAs) are agreements governing the placement
and conduct of military contingents in foreign territories.

385 See Scharf 1999: “Had the U.S. amendment been adopted, the United States could
have declined to sign the Rome Statute, thereby ensuring its immunity from the sec-
ond track of the court’s jurisdiction, but at the same time permitting the United States
to take advantage of the first track of the Court’s jurisdiction (Security Council refer-
rals) when it was in America’s interest to do so.”

386 See for example ABA Resolution 2001.   See also NACDL Resolution 2002.   

387 ABA Resolution 2001, p. 8 of its associated Report.

388 Helms 1998b. 

389 Kissinger 2001.

390 Rome Statute 1998, Art. 17.

391 Rome Statute 1998, Art. 12.

392 Rome Statute 1998, Art. 13.

393 Scharf 1999. 

394 Scharf 1999.

395 Benedetti & Washburn 1999.

396 See US Proposal 1998.  See also, A/CONF.183/C.1/L.70, July 14, 1998. 

397 Benedetti & Washburn 1999.

398 Benedetti & Washburn 1999.

399 Benedetti & Washburn 1999.

400 The Preparatory Commission for the International Criminal Court was established by
Resolution F adopted at the Diplomatic Conference to carry on the follow-up work of
further negotiations of supplemental texts and preparations for the eventual Assembly
of States Parties.

401 Resolution F 1998, provided in paragraph 2 that States which signed the Final Act of
the Rome Conference and those invited to participate in the Conference would con-
stitute the Preparatory Commission on the International Criminal Court. The United
States signed the Final Act of the Rome Conference.

402 For more background into the substance of the U.S. proposals in the post-Rome nego-
tiations, see Pace & Schense 2001. 

403 Pace & Schense 2001.

404 Stanley 1998.  

405 Stanley 1998.

406 Letter of US Secretary of State Madeleine Albright to foreign ministers around the
world, 17 April 2000. (On file). For more background into this strategy and full text
of the letter, see Pace & Schense 2001, p. 727.
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407 See Statement of David Scheffer, Ambassador-at-Large for War Crimes Issues and Head
of the U.S. Delegation to the UN Diplomatic Conference on the Establishment of an
International Criminal Court wherein he states, “No other country has shown as much
support for the International Criminal Tribunals for the former Yugoslavia and Rwanda
as the United States of America…. We have been hoping, as a potential state party of an
international criminal court, that the full weight of the United States could be used to sup-
port its critical investigations and prosecutions in the future.”  Scheffer 1998.

408 Vienna Convention 1969,  Art. 18. 

409 Clinton 2000.  

410 Clinton 2000.

411 Helms 2000a.

412 WICC 2001a.

413 See Bolton 2002.  See also official notation of the UN depository on the web at
http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partI/chapterXVIII/treaty
10.asp.

414 See Vienna Convention 1969, Art. 18.

415 Sen. Helms foretold of this strategy shortly after the adoption of the Rome Statute:
“The US has thousands of soldiers stationed in Germany. Will the German govern-
ment now consider those forces under the jurisdiction of the International Criminal
Court? … Indeed, the Clinton administration will now have to renegotiate the status
of our forces agreements not only with Germany, but with every other signatory state
where American soldiers are stationed. And we must make clear to these governments
that their refusal to do so will force us to reconsider our ability to station forces on
their territory, participate in peacekeeping operations and meet our Article Five com-
mitments under the NATO charter.”  Helms 1998b.  

416 See Foreign Relations Comm. 1999.

417 Romania, Israel, Tajikistan and East Timor are among the most recent states to have
signed such agreements. U.S. Dept. of State 2002b. 

418 Article 98 of the Rome Statute provides: 
1. The Court may not proceed with a request for surrender or assistance which would
require the requested State to act inconsistently with its obligations under interna-
tional law with respect to the State or diplomatic immunity of a person or property of
a third State, unless the Court can first obtain the cooperation of that third State for
the waiver of the immunity. 

2. The Court may not proceed with a request for surrender which would require the
requested State to act inconsistently with its obligations under international agree-
ments pursuant to which the consent of a sending State is required to surrender a per-
son of that State to the Court, unless the Court can first obtain the cooperation of the
sending State for the giving of consent for the surrender.

419 See, for example, Amnesty International 2002b.

420 Lynch 2002; Sengupta 2002. 

421 Sengupta 2002.

422 Schmemann 2002. 
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423 See, for example, government statements made at the Open Debate of the Security
Council addressing the US proposal on UN Peacekeeping and the ICC, July 10, 2002.
Available at www.iccnow.org.

424 Security Council Res. 2002a.  The Bosnian mission was renewed in a separate reso-
lution, Security Council Res. 2002b.

425 Security Council Res. 2002a.

426 Rome Statute 1998, Art. 16: “No investigation or prosecution may be commenced or
proceeded with under this Statute for a period of 12 months after the Security
Council, in a resolution adopted under Chapter VII of the Charter of the United
Nations, has requested the Court to that effect; that request may be renewed by the
Council under the same conditions.”

427 See Yee 1999, HRW 2002, Amnesty International 2002a.  

428 For analyses of the resolution, including the impropriety of the resolution’s invocation
of Chapter VII, see CICC 2002 and Amnesty International 2002.

429 See, for example, CICC 2002 and Amnesty International 2002.

430 ASPA 2002. 

431 ASPA 2002.

432 Milder versions of the legislation have existed since last year. See Hyde Amendment
2001, sec. 2101, which provides that none of the Defense Department funds author-
ized in the act can be used to provide support or other assistance to the International
Criminal Court or in any criminal investigation or related activity of the Court. See
also Craig Amendment 2001, Sec. 624, providing the same with respect to funds
authorized in the Commerce, Justice, State and the Judiciary Appropriations Bill.

433 Fischer 2001.  Fischer’s letter went on to state: “The future International Criminal
Court will provide us with an opportunity to fight with judicial means crimes such as
the mass murder perpetrated by terrorists in New York and Washington on 11
September 2001.”  

434 Michel 2001.

435 Terrorist Bombings Convention 1998; Financing Terrorism Convention 1999.   

436 Ridgeway 2001.  

437 See USA Patriot Act 2001. See also President Bush’s Military Order of November 13,
2001.  For analyses of incompatibility of the USA Patriot Act with the Constitution,
see Chang 2002. For an analysis of the constitutional problems with the plan for mil-
itary commissions, see Fitzpatrick 2001.  

438 Though “terrorism” was not explicitly included as a named crime in the Rome
Statute, the attacks against the World Trade Center and the Pentagon are widely
viewed as constituting crimes against humanity.  Similar acts which occur after entry
into force of the Rome Statute could thus be subject to the jurisdiction of the ICC.
See, for example, CICC 2001; Kiergis 2001; Women’s Caucus 2001.

439 See Fitzpatrick 2001.

440 See Lewis 2002. See also Becker 2002. 
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CHAPTER 10: TREATIES AND GLOBAL SECURITY

441 Dhanapala 2002.

442 Currie 2001, p. 1.

443 Dhanapala 2002.

444 Graham 2002, p. 3

445 Kyl 2000.

446 Spiro 2000. 

447 Bolton 2000, p. 1.

448 Bolton 2000, p. 4.

449 Bolton 2000, p. 4.

450 Bolton 2000, p. 10.

451 Vagts 2001, p. 320, citing Memorandum from the [EEC] Group of Six on Certain
Treaty Override Issues (July 15, 1987).

452 See Chapter 5.

453 Perry 2001, p. 33.

454 Currie 2001, p. 2.

455 See above. The 1995 and the 2000 review conferences of the NPT mentioned con-
clusion and entry into force, respectively, of the CTBT as a condition of indefinite
extension (1995) and as one of the next steps to which states parties committed them-
selves (2000).

456 See, for instance, Warrick 2002, which describes poor control of and records about
radioactive thermoelectric generators containing huge amounts of radioactive stron-
tium-90. Radioactive weapons made with the materials from just one of these devices
could have a severe radiological and economic impact. A modest U.S.-Russian coop-
erative program is being implemented, but the need is global since a variety of devices
using large amounts of radioactivity are widely dispersed throughout the world.

457 Graham 2002, pp. 3-4.

458 For instance, a U.S. Senate resolution condemned the mining by a vote of 84 to 12.
See Issues 2000 website at http://www.issues2000.org/Celeb/Ronald_Reagan_
Foreign_Policy.htm.

459 Smith, no date, provides a summary of the case with links to more detailed materials.

460 Spiro 2000, quoting Jeremy Rabkin.

461 Spiro 2000, quoting Jeremy Rabkin.

462 Kyl 2000.

463 Kyl 2000.

464 Stephanson 1995, p. 80. Stephanson has used a quote from a very popular nineteenth
century book, Our Country, by Reverend Josiah Strong (first printing 1885) to illus-
trate his point. Stephanson traces the history of the concept of Manifest Destiny from
1690 to 1990.
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